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MONDAY, FEBRUARY 4, 1952 


Housk oF REPRESENTATIVES, 
SUBCOMMITTEE OF THI 
CoMMITTER ON INTERSTATE AND ForreiGn ComMMERCE, 
Wash ington, LD). i. 

The committee met at 10 a. m., in room 1334, New House Office 
Building, Hon. Robert Crosser (chairman) presiding. 

Mr. Crosser. The committee will please be in order. 

The hearing this morning is on H. R. 5767 to amend the Federal 
Trade Commission Act with respect to certain contracts and agree- 
ments which establish minimum resale prices and which are extended 
by State law to nonsigners. 

(The bill H. R. 5767 is as follows: ) 


[H. RK. 5767, 82d Cong., ist 


A BLLL To amend t Federal Trade Commission Act with resp. ) 
which establish minimum resale prices and which are exter I ! 
13 ut enacted hy the Senate and Hlouse of Re prese nfative of the lnited Stat 


America in Congress assembled, That it is the purpose of this Act to protect the 
right of States under the United States Constitution to regulate its internal affairs 
and more particularly to enact statutes and laws, and to adopt policies which 
authorize contracts and agreements prescribing minimum prices for the resale of 
commodities and to extend the minimum prices prescribed by such contracts and 
agreements to persons within the State even though such persons are not partic . 
thereto. It is the further purpose of this Act to make certain of such statutes, 
laws, and public policies applicable to commodities, shipped in interstate or foreig: 
commerce, 

Sec. 2. Section 5 (a) of the Federal Trade Commission Act, as amended, is 
hereby amended by inserting after the first sentence thereof, the following new 
matter: “Nothing herein contained shall render unfair or unlawful contracts or 
agreements prescribing minimum prices forge resale of a commodity which bears, 
or the label or container of which bears, tWe trade-mark, brand, or name of the 
producer or distributor of such commodity and which is in free and open com 
petition with commodities of the same general class produced or distributed 
by others, when contracts or agreements of that description are lawful as applied 
to intrastate transaction, under any statute, law, or public policy now or hereafter 
in effect in any State, Territory, or the District of Columbia in which such resale 
is to be made, or to which the commodity is to be transported for such resale, o1 
render unfair or unlawful the enforcement of any right of action created by any 
statute, law, or public policy now or hereafter in effect in any State, Territory, 
or the District of Columbia, which declares that willfully and knowingly adver- 
tising, offering for sale, or selling any commodity at less than the price stipulated 
in such contracts or agreements, whether the person so advertising, offering for 
sale, or selling is or is not a party to such contract or agreement, is unfair com- 
petition and is actionable at the suit of any person damaged thereby; and the 
making of such contracts or agreements, or such enforcement thereof against 
a contracting or noncontracting person, shall not be illegal under section 1 of 
the Act entitled ‘An Act to protect trade and commerce against unlawful restraints 
and monopolies’, approved July 2, 1890, as amended; nor shall the making of 
such contracts or agreements, or the enforcement thereof against a contracting 
or noncontracting person constitute a burden, restraint, or interference with 


1 
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interstate commerce. The preceding sentence shall not make lawful any contract 
or agreement, providing for the establishment or maintenance of minimum resale 
prices of any commodity herein involved, between manufacturers, or between 
producers, or between wholesalers, or between brokers, or between factors, or 
between retailers, or between persons, firms, or corporations in competition with 
each other. Every person who shall make any contract or agreement hereby 
declared to be unfair or unlawful shall be deemed guilty of a misdemeanor, and, 
on conviction thereof, shall be punished by fine not exceeding $5,000 or by im- 
prisonment not exceeding one vear, or by both said punishments, in the discretion 
of the court.” 


Mr. Crosser. We have the report of the Federal Trade Commission 
dated February 2, 1952, signed by James M. Mead, Chairman, 
and also the views of the Department of Commerce, which I will put 
in the record at this time. 

(The reports are referred to as follows: ) 

FrpERAL TRADE COMMISSION, 
OFFICE OF THE CHAIRMAN, 
Washington, February 2, 192. 
Hon. Ropert Crosser, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington 25, D. C. 

My Dear Mr. CratrMan: In response to the request made in your letter of 
October 19, 1951 for a report, together with such comment as the Commission 
may desire to make, upon H. R. 5767, Eighty-second Congress, first session, 
introduced October 17, 1951, in the House of Representatives by Congressman 
John A. MeGuire, of Connecticut, the following is submitted: 

The principal purpose of the proposed legislation is to overcome the effect of 
the recent decision of the Supreme Court in the Schwegmann case (Schwegmann 
Bros. v. Calvert Distillers Corporation, 341 U. 8S. 384, decided May 21, 1951). 
In that case the Supreme Court held that the Miller-Tydings Act does not make 
binding upon nonsigners, resale prices fixed in contracts under State resale price 
maintenance laws, insofar, of course, as interstate commerce is concerned. The 
bill proposes to reenact as an amendment to the Federal Trade Commission Act 
(and to limit the application of the Sherman Antitrust Act accordingly) the 
presently existing Miller-Tydings amendment to the Sherman Act but with the 
addition of the nonsigner clause, and with a provision that resale price mainte- 
nance contracts and the enforcement thereof against a signer or nonsigner shall 
not constitute a burden upon interstate commerce. 

Prior to the Miller-Tydings Act, decisions in a number of cases under the 
Sherman and Federal Trade Commission Acts had made it clear that the failure 
of a retailer to observe the resale prices marked on trade-marked or branded goods 
did not create a cause of action in favor of the manufacturer either under the 
common law or under the patent or copyright laws. Moreover, the courts held 
that where a manufacturer maintainggl the resale prices of his identified goods by 
a system of contracts or equivalent"™operative methods, those contracts were 
void and such methods illegal under both the Sherman and the Federal Trade 
Commission Acts. 

The Miller-Tydings Act amended the Sherman Act by legalizing minimum 
resale price agreements or contracts respecting trade-marked or otherwise identi- 
fied goods sold in interstate commerce provided that the commodities affected 
were resold in any State that had legalized this type of contract, or agreement with 
respect to resales made within its boundaries. The act also amended the Federal 
Trade Commission Act by providing that the making of such contracts should 
not constitute an unfair method of competition under section 5 of the Federal 
Trade Commission Act. 

Resale price maintenance laws; that is, laws declaring as not in violation of the 
law of the particular State certain kinds of price-maintenance contracts and pro- 
viding that nonsigners of sueh contracts with knowledge thereof should be bound 
by the price stipulations therein—were on the statute books of 45 States as of 
May 1, 1941. Most of these States adopted price-maintenance laws in 1937 soon 
after the decision of the Supreme Court in Old Dearborn Distributing Company v. 
Seagram Distillers Corporation (299 U. 8S. 183, decided December 7, 1936) de- 
claring as constitutional the principal provisions, including the nonsigner clause, 
of the Illinois price-maintenance law. 
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The legal principle involved in the proposed legislation and in the State laws 
concerning resale price maintenance is not a mere authorization of contracts for 
the fixing of resale prices. That authorization now exists under the Miller- 
Tvdings amendment as interpreted by the Supreme Court in the Schwegmann 
case, The new principle introduced by this bill is that the Congress shall specifi- 
cally approve the so-called nonsigner clause. Thus, if this bill is enacted, a 
private contract, the provisions of which would be determined without public 
hearing and apart from any public supervision as to reasonableness, would be 
made binding upon all dealers and the consuming public 

In an effort to prescribe the freedom of business enterprise, the courts have been 
circumspect in recognizing even the authority of governments to fix the prices 
that businessmen shall charge. Such price fixing is invalid unless it is under- 
taken for a publie purpose and by reasonable means. In the States resale price 
maintenance laws and in the present bill, however, the power to fix prices would 
be entrusted not to a government, but to private persons: the purpose to be 
served by the price fixing would be whatever purposes such private persons might 
have, presumably that of serving their own pecuniary interests rather than that 
of the public interest; and the prices fixed would not be tested for reasonableness 
by any instrumentality, public or private; nevertheless, a person who is not a 
party to this private contract is to be deemed guilty of unfair competition and 
subject to a suit for damages if he fails to observe the prices, regardless of whether 
or not they are arbitrary or extortionate. 

In granting to such private persons the power to fix prices, the proposed legis- 
lation goes much further than Congress saw fit to grant to the Government itself 
in the National Industrial Recovery Act (act of June 16, 1933). In that act, 
consideration was given labor and to the consuming public and there was always 
a representative of both who participated in the fixing of prices, while in the 
present bill, no consideration whatsoever is given to the interests of labor or the 
consuming public 

The effect of adding the nonsigner clause to resale price maintenance is the de 
facto nullification of our Federal antitrust laws prohibiting horizontal conspiracy 
to fix prices. Nothing is more clearly established in Federal policy than the 
principle that horizontal price fixing shall not be tolerated. The proposed legis- 
ation pays lip service to that principle; vet its effect would be that a minimum 
price fixed by contract with one retail distributor would become the minimum 
price for all other retail distributors who were placed upon notice of the existence 
of the contract. The rigidity and uniformity of the price would be exactly that 
of the most rigid horizontal price-fixing conspiracy; the level of the price would 
be likely to be at least as high as in a horizontal conspiracy; and the public control 
of the reasonableness of the arrangement would be as nonexistent as in the case 
of a horizontal conspiracy. Thenee forward, any group of distributors desiring 
to fix prices horizontally would be foolish to take the direct road to that end. 
Instead some one of their number would make a vertical contract with a supplier 
and then place the other members of the group on notice of the existence of the 
contract Through this means, the group could not only negate the objections 
of the Government, but could actually use’the courts as devices to enforce the 
arrangement 

In considering this problem, under the provisions of the Miller-Tydings Act in 
he Schwegmann case, the Supreme Court stated 

“It should be noted in this connection that the Miller-Tydings Act expressly 
continues the prohibitions of the Sherman Act against ‘horizontal’ price fixing by 
those in competition with each other at the same functional level. Therefore, 
when a State compels retailers to follow a parallel price policy, it demands private 
conduct which the Sherman Act forbids (see Parker v. Brown, 317 U.S. 341, 350). 
Elimination of price competition at the retail level may, of course, lawfully result 
if a distributor successfully negotiates individual ‘vertical’ agreements with all 
his retailers. But when retailers are forced to abandon price competition, they 
are driven into a compact in violation of the spirit of the proviso which forbids 
‘horizontal’ price fixing.’ 

One of the stated purposes of the proposed legislation is “to make certain of 
such (State) statutes, laws and publie policies applicable to commodities, shipped 
in interstate or foreign commerce.”’ The Miller-Tydings Act exempted from the 
application of the Sherman and Federal Trade Commission Acts, contracts pre- 
scribing minimum prices for the resale of an identified commodity where such 
contracts are lawful “as applied to intrastate transactions, under any statute, law 
or public policy now or hereafter in effect in any State, Territory, or the District 
of Columbia, in which such resale is to be made, or to which the commodity is to 
be transported for such resale.”” Thus, it appears to be a purpose of the present 
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bill to make State laws and publie policy applicable to commodities transported 
in interstate and foreign commerce which would extend both the purpose and 
provisions of the Miller-Tydings Act. If this extension is made by the enaetment 
of this bill, an area of interstate commerce would be made subject to regulations 
in accordance with the provisions of State law. In other words, the present bill 
proposes that Congress exempt from the application of Federal antitrust law an 
area of interstate commerce and to give consent to State regulation thereof. 

It is noted that the bill provides for punishment to the extent of a fine not 
exceeding $5,000 or by imprisonment not exceeding | year, or by both said punish- 
ments, in the discretion of the court. It is stated that such punishments are for 
the making of a contract or agreement “hereby declared to be unfair or unlawful.” 
The bill does not make clear what “contract or agreement’ is thereby involved 
A similar provision appearing at the end of seetion | of the Sherman Antitrust 
Act, following the Miller-Tyvdings amendynent, clearly applies to contracts, 
agreements, combinations, and conspiracies there made unlawful. The penal 
provisions in the present bill appear to have application to contracts and agree 
ments in restraint of trade violative of section 5 of the Federal Trade Commission 
Act because they constitute unfair methods of competition. Thus, it appears that 
the entering into contracts or agreements whieh violate section 5 of the Federal 
Trade Commission Aet would, bv the terms of this bill, be made subject toa 
penalty of $5,000 or by imprisonment not exceeding | vear, or by both said punish 
melts, in the diseretion of the court 

In our opinion economic conditions are not the same at the present time as 


existed in 1937 which prompted the enactment of the Miller-Tvdings Act. At 
present there is no necessity for Federal resale price maintenance legislation 
with respect to interstate commerce. Furthermore, the Congress has already 


pointed the way toward elimination of the evils, which sponsors of the Miller- 
Tydings Act sought to remedy, through legislation prohibiting price discrimina- 
tion and other unfair methods of competition. It is the elimination of these 
evils rather than legislation legalizing price fixing which will minimize the 
inequities between the smatier businessman and his more powerful competitor. 

During previous vears, the Commission has expressed its Opposition to resale 
price maintenance in two reports to the Congress, the first of which was pre- 
sented in 1931 (70th Cong., 2d sess., H. Doc. No, 546), and the second entitled 
“Report on Resale Price Maintenance’, which was submitted on December 
13, 1945. 

Consistent with the foregoing observations, the Comunission is Opposed to 
H. R. 5767 (the MeGuire bill 

By direction of the Commission. 


TA AY! Mrab, Chairman 
FEBRUARY 4, 1952. 


N. B.: In view of your request that we expedite the matter, this report has 
not been cleared with the Bureau of the Budget. 
Jas. M. Meap, Chairman 


VIEWS OF THE DEPARTMENT OF COMMERCE CONCERNING LEGISLATION PROVIDING 
FOR Minimum Resa.e Prick MAInvtTeNanct 


Title 8 of the act of August 17, 1937 (ch. 690, 50 Stat. 693) (popularly known 
as the Miller-Tydings amendment), amended the Sherman Antitrust Act to pro- 
vide that nothing contained in that act shall make illegal contracts or agreements 
to fix minimum prices for resale of a commodity which bears, or the label or con- 
tainer of which bears, a trade-mark, brand, or name of the producer or distributor 
thereof and which is in free and open competition with commodities of the same 
general class produced or distributed by others if such contracts or agreements are 
lawful as applied to intrastate transactions under any statute, law, or public pol- 
icv in any State, Territory, or the District of Columbia in which such resale is to 


be made or to which the commodity is to be transported for such resale. Title 8 
also provided that such contracts or agreements would not be an unfair method of 
competition under section 5 of the Federal Trade Commission Act. It also in- 


cluded a specific statement that horizontal price agreements were not authorized 
or made legal. Shortly after the enactment of this legislation many States passed 
laws making lawful resale price maintenance contracts or agreements with respect 
to intrastate transactions. Most, if not all, of those laws contained the so-called 
“nonsigners clause’? which provided that such contracts or agreements made with 
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one distributor within the State applied to every other distributor of that com- 
modity within the State who was provided with notice of the terms of the contract 
or agreement The clause allowed such contracts or agreements to be enforced 
against both signers and nonsigners of the contract or agreement 

In 1951, the Supreme Court of the United States in the case of Schurqmann 
Brothers et al Vv. Calvert Disti ers Co P. 341 | S. 3S held that contracts estab- 
lishing minimum prices for resale of commodities in commerce could not be en- 
forced against distributors not parties to such a contrac Recognizing that the 
practical effect of the Schwegmann case was to nullify the Miller-l'ydings amend 
ment and therefore the minimum resale price laws of the States, several Members 








of the Congress have introduced bills providing that such contracts may be en- 
forced against nonsigners if the State law contains a “nonsigners clause,’’ without 
constituting a violation of the Federal Trade Commission Act or the antitrust 
acts. Legislation to repeal the Miller-Tvdings ameudment has also been intro- 
luced. 

The position of the Department of Commerce in commenting on this legisla- 
tion, is influenced by the organic responsibiliti f the De; ment in e rag 
ing higher standards of business ethics and operations and also b he respousi- 
bilitv of the Department in protecting the interests of sma ys 

Without the Miller-Tyvdings Act, State fair-trade laws would be largely inopera- 
tive since, without this enabling act applying to interstate trade, it would un- 


doubtedly be necessary for a manufacturer to be incorporated in each Siate in 
which he wished to issue fair-trade contracts. This procedure wouid add mate 
rially to the cost of distribution, a policy to which the Department is justifiably 
opposed; and it is manifest that a large number of manufacturers now working 
under-fair-trade contracts would dre 

that the State fair-trade laws thereupon would become a matter of only academic 
interest. Since a repeal of the Miller-Tydings amendment would nullify State 
fair-trade laws, the Department’s attitude regarding this amendment reasonably 
might be based on its view of the fair-trade laws themsely nd with reference 
to these State laws, since 45 States have enacted them, there seems to be a clear- 
cut matter of public policy, affecting 45 States, involved in support or opposition 
to the Miller-Tvdings amendment 


yp such contracts under those conditions and 


4 
\ 


The same reasoning applies to the “nonsigner’’ clause typical to a State fair- 
trad law In Cols deri he Wis lor rel i his clause, h wever, We miulst recomnize 
hat, witho the clause, fair-trace hiracts | inv State would be mea gles 
Hecaris he firu who p tate price va ur hi ‘ \"\ » would ot 
wt he fair-trad nirs If all competitor retail \ ( on la eu 
his respect, the stage wouid tv et t d “Op | ¢ WAT ! state Ir 
considering the hol wie ClAL SE here fore, Wwe Trilist Col id nat, W hhetit 
ich a clause, fair-trade laws would be meaningless 

Since either of the above two features spells life or death for State fair-trade 
laws themselves, a decisi for or against the Miller-Pydings amendment, or the 
ionsigner clause must be mad with due consideration of the va es attached to 
this type of resale price maintenance iw, and upon tl basis of public policy 


with re fere nce to fair trade laws 
In contemplating policy regarding fair-trade law he following aspects are 
worthy of consideration 


Phese laws protect t hie Capita: investment of stig retailers in inventories which 


have been purchased at prevailing market prices, in that the retailer is protected 
against killing price wars. Faced by predatory price cutting by powerful retail 
organizations, the small retailer must either sell his goods at a loss, or lose his trade 


| 

to these competitors on the “loss leader” items and also lose the store traffic thus 
diverted to the price-cutting stores for the purchase of such items. This result we 
believe is destructive of small-business enterprise and constitutes a de ception of 
the consuming public 

Price wars disappeared with a few exceptions, with the widespread acceptance 
of fair-trade contract procedures, and the businesses of many small retailers were 
thus saved 

Studies have been made from time to time of the results of fair-trade laws on 


consumer prices. Those studies have been uneonvincing in demonstrating the 
effect of these laws on prices. Some studies have shown tendencies toward higher 
prices. Other studies have shown that average prices are lower under fair-trade 
laws It is known that in a great many neighborhood and other ir lent 





retail stores, prices on fair-trade products have been reduced as standard practice, 
because the fair-trade minimum price became a standard price in the trade and 
this price was lower than the price printed on labels which was the price formerly 
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charged by these stores.  Fair-trade prices are, in general, fair to the consumer and 
to the dealer, allowing the latter only a reasonable mark-up in order to cover his 
operating costs and a nominal profit on his business tavestment 

Opponents of fair-trade laws claim that monopolistic practices are thereby 
promoted. We know of no evidence which supports such a belief, and are of the 
opinion that Opposition on this ground is based wholly on theory It is our 
opinion, and we believe that opinion to be substantiated by the Report of the 
Federal Trade Commission on Resale Price Maintenance (submitted to the 
Congress, December 13, 1945), that ardent support for minimum resale prices 1 
found in the ranks of small business, independent proprietors of corner drag stores 
and similar retail establishments, These persons are the least likely to favor legis 


lation encournging the growth of monopolies th their the id Among others, those 
groups identified with monopolistic practices and tendencies, such as loss-leade: 
selling to the deception of the publie and to the benefit of their own competitive 
position in the market at the expense of small business, usually were opposed to 


fair-trade legislation 

The opposition to fair-trade laws comes from two principal sources: (1) Large 
distributing groups including chains and large department stores which have 
historically used price cutting to drive weaker competition out of the way, thus, 
in restraint of trade, attempting to create a monopoly in the field of retailing 
(2) lawyers and economists, both in the Government and in private practice, who 
cite a vidlation of the economic principle of a free price based on supply and de 


mand and the theoretical harm resulting from such violation equally eminent 
practifioners, in Government and private practice take a contrary view, citing 
favorable price and other economic results flowing from these laws. We believe 


that theory and practice must be separated when considering the merits of this 
type of legislation 

Price control is a practical, not theoretical, problem Price ceilings are at times 
necessary, and at other times, during buyers’ markets price floors are needed to 
prevent business chao 

To condemn price control under the fair-trade laws is to close one's eves to other 
types of price control sponsored by manufacturers and producers without regard to 
fair-trade contract In a very substantial segment of business, represented by 
sales of automobiles, major appliances, home furnishings, and some lines of men’ 
clothing, resale prices are maintained by fear that the manufacturer will refiise to 
sell to the dealer in the event he violates the manufacturer's price polies 

There are other types of price maintenance in operation in this country without 


regard to fair-trade contract In one type merchandise is distributed through 
the retailer on a consigninent basis In this type of merchandising the manu 
facturer owns the retail stock and the retailer does not pay for it until it has been 
sold to the ultimate consumer, Obviously, under this svstem, the dealer has 
nothing to say about price He is merely an agent exeeuting the orders of | 


principal 
CONCLUSION 


There is reason to conclude that the case against fair trade is more theoretical 
than real; that fair trade ix beneficial to simall business: that facets reearding it- 
causing higher prices in total are unconvincing: that monopoly does not result from 
fair-trade laws: and that fair-trade laws have a stabilizing influence on the econ 
omy hor these reasons we recommend against repeal of the Miller-Tydings 
amendment, and, further, recommend that the amendment be strengthened by 
the adoption of Hl. R. 4592, H.R. 5767 or similar legislation 

Due to the urgeney of this levislation we have been unable to obtain the views 
of the Bureau of the Budget with respect to the transmission of this report. 


Mr. Crosser. Mr. Patman, we will hear you as our first witness. 


STATEMENT OF HON. WRIGHT PATMAN, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF TEXAS 


Mr. Parman. Mr. Chairman and members of the committee, | 
want to thank this committee very much for extending me an invi 
tation to present briefly my views on the proposed bill. 

The word “briefly” was not used by vou, but T will construe it to 
mean briefly, and Twill be brief. 








MINIMUM RESALE PRICES 


Mr. Harris. Mr. Chairman, | believe it will be appropriate if my 
colleagues will permit me at this time to say that Mr. Patman has 
been in the Congress a good many years, coming from ‘Texarkana, 
Tex. As chairman of the Small Business Committee, a special com 
mittee of the House of Representatives for many years, he has had 
occasion to study this problem quite a lot over the years. 1 believe 
that is true, is it not, Mr. Patman? 

Mr. PATMAN. Yes, sir We have given lots of consideration to it. 

Mr. Crosser. | think we all realize that 

Mr. Parman. It is my understanding that you have before you for 
consideration H. R. 5767, the MeGuire bill, being a bill to amend the 
Federal Trade Commission Act with respect to certain contracts and 
agreements Which establish minimum resale prices and which are ex 
tended by State law to nonsigners, 

That bill was introduced by Mr. MeGuire some time ago 

Now, if you have before you the confidential committee print 
entitled “Fair Trade: The Problem and the Issues,” that booklet was 
gotten up by the Committee on Small Business. We have been work 
ing on this problem for many months. 

The views expressed are partisan views, partisan on each side. It 
presents the arguments pro and con, Every argument that can be 
built up in favor of the bill ts contained in this booklet. Every 
argument that can be presented in opposition to this bill is contained 
in this booklet. 

And, the committee, after giving, our Committee on Small Business, 
after giving fair consideration to the views expressed in this booklet 
and other information came to the following conclusion and made the 
following recommendations 


CONCLUSIONS AND RECOMMENDATIONS 


The Select Committee on Small Business has studied carefully the argument 
presented both by the advocates of fair trade and the opponents. — It is inipressed 
by the complexity of the problem and by the weight of evidence on both sides of 
the issue. The committee is convinced that deceitful and misleading price cutting 
is not in the publie interest and that small-business enterprises in particular need 
protection against loss-leader and similar unfair business practices. It believe 
the States should retain jurisdiction over retail trade practices and that Congress 
should make it possible to enforce fair-trade contracts in interstate commerce 

Under the Constitution it is the duty of Congress and the sole and 
exclusive duty of Congress to regulate commerce among the several 
States. No other legislative body has the power. ‘The President does 
not have that power. The judiciary does not have the power. It 
is a legislative function that only the Congress can exercise and only 
the Congress has sole and exclusive jurisdiction. 

he way | construe this bill is that it is an enabling act, enabling 
States to do business across State lines where the state laws are similar. 
In other words, if Maryland and Pennsylvania have similar laws con- 
cerning fair trade, this bill permits business to extend across the 
State line and the contracts made in compliance with the laws of these 
two States to be enforced in intersiate commerce. 

It occurs to me it is a very simple question. [ do not see why 
anyone should oppose the Congress permitting two States to do busi- 
ness across the State line where they have similar laws unless, of 
course, it 1s something immoral or on questions like that which should 
be raised, which is not raised in this particular issue. 
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I can see where the Congress would be subject to severe criticism if 
the Congress were to fail to give two States that power and right. 

Now, in this particular case, not only 2 States passed similar laws, 
but 45 out of the 48 States passed similar laws. So where at least 
the majority of the States passed a similar law—24—it certainly 
should be the duty of Congress to take some action even if 2 States 
have similar laws, it would be the duty of Congress to take such 
action; but in view of the fact that 45 oft of the 48 have similar laws, 
certainly it is the duty of Congress to take action and to permit those 
States to have their contracts enforced across State lines, and that 
is all this does. 

In the States, the laws are frequently misunderstood. IT do not 
certify as correct and right every law that has been passed by every 
State. Loam not acquainted with every law that has been passed 
by every State in connection with this matter. Some of them are 
unlike this, but generally, as to the theory, | know what it is and I 
know what is behind it, and that is from vou to the smaller concerns, 
that is, not integrated—to have the same rights and privileges in 
interstate commerce and in the States, intrastate commerce, that the 
large national integrated chains have. 

Under existing laws and customs, and practices, the large chain 
owns a manufacturing plant; owns the brokerage establishment, or 
the wholesale establishment, and the retail store. The large inte- 
grated chain fixes the price from the manufacturer clear on down to 
where it is sold across the retail counter. That is lawful under existing 
law. No one can question the legality of it; that is, where all of the 
integrated national chaims own all of the units from the top clear on 
down to the retailer. 

In this case it will permit the small concerns to do exactly the same 
thing, to vertical price fixing, where they do not own these different 
units, by saving that vertical price fixing—now, remember in my book 
there is a big difference between vertical price fixing and horizontal 
price fixing—there is where there is a lot of misleading information 
floating around over the country. 

This bill does not permit horizontal price fixing at all. It does not 
permit the manufacturers to get together. Ii is still just as unlawful 
as ever to do that; it does not permit the wholesalers to get together. 
It. does noi permit any horizontal price fixing. That remains unlawtul 
as it should be, because it is under existing law, but under the fair- 
trade laws in the Siates—which this enables them to cross Siate lines, 
enables the small concerns to have vertical price fixing from the 
manufacturer, the wholesaler, and the retailer, to fix the price, right 
on down vertically, in exactly the same way and manner that the 
national corporated chains have always done and are now doing—and 
it is perfectly legal for them to do it—-without permitting horizontal 
price fixing. 

This bill, in the several States—I do not know every single one that 
permits any horizontal price fixing—and this bill here enables them to 
carry out contracts involving vertical price fixing, and that is all in 
the world it does. It is not a breaking down of our antitrust laws in 
any way, shape, or form, or fashion. It is not breaking them down. 

Our committee would be the last to condone or tolerate any weaken- 
ing of, or injuring or breaking down of our antitrust laws. 

So I hope that vou will give consideration to this booklet and to the 
resolution which has been introduced here. 
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If anyone would like to ask a question, Mr. Chairman, | would be 
glad to try to answer, but I would not like to impose myself upon the 
comunittee any further. 

Mr. Crosser. 1 intended to call the author of the bill first, but it is 
all right. 

Mr. Becxkworrn. Mr. Chairman, I would like to ask a question 

Mr. MeGurre. Go ahead. [ think we are very fortunate in having 
someone who is familiar with this subject and [do not want to compete 
with him. I have two short statements that I want to put in the 
record, and IT know that we want to hear Mr. Mermey and Congress- 
man Wier, and then IL would like to say a word or two. 

(The statements referred to are as follows: 


A DOZEN REASONS WHY YOUR CONGRESSMAN SHOULD VOTI 
FOR FAIR TRADE 


H. R. 5767 


H. R. 5767, the MeGuire bill, to restore the fair-trade laws to full effectiveness 
will be before the Congress at its next session, 

This bill is designed to overcome the present barriers to the effective operation 
of fair trade in interstate commerce which have resulted from the United States 
Supreme Court’s decision in the Schwegmann case, and other recent decisions by 
lower courts. 

Until fair trade is restored to its former strength, the threat of unrestrained 
price wars will continue to threaten small business in this country and with it, the 
health of the whole economy. 

It is the responsibility of every friend of fair trade in the country to put the 
facts on fair trade before his representatives in Congress. Through personal 
visits, group meetings, telephone calls, individually written letters and telegrams, 
you can give vour representatives in Congress the information on fair trade which 
they will want to have in deciding how to vote on the MeGuire bill. 

To assist you in this crucial undertaking, we have summarized in the following 
pages, a dozen reasons why your representatives in Congress should vote to restore 
fair trade. We hope vou will adapt this material to your own needs so that vou 
can present the case for fair trade in your own word 

Joun W. DarGavet, 
Chai) man, B ireanu of ed ication on Fai Trad 
Executive Secretary, National Association of Retail Dy 


] Small i iS/ness needs fair trade lo Survive 


The supporters of fair trade include thousands of nanufacttirers, Many of then 
small, whose national brand products account for about 5 percent of United Stat 


retail sales, They include the vast majority of this country’s 1,770,000 retailers 


plus many thousands of wholesalers—-who add up to the backbone of sina 
business. They know from bitter experience that the presstire of superior dollar 
power, applied through such methods of unfair competition as “deliberate opera 
tions in the red”’ will permit retail monopolies to destroy them. Small busines 
asks for competitive decency in the market place. It needs effective fair trade 


so that it can compete for the customer’s favor on the basis of honesty, efficiency, 
services, and skill. 
2. Fat f ade prices res al i Hation hye tte than a othe p ces 

According to the United States Bureau of Labor Statisties, the cost of living 
has gone up more than 87 percent since 1939. Fair trade prices during that period 
have shown remarkable resistance to inflation. Prices of fair-traded drug prod 
ucts have gone up only 10'% percent, and products in other fields using fair trade 
have held the price line almost as well. If all prices had behaved like fair trad 
prices, we wouldn’t be burdened today with such a high cost of living, and Govern 
ment price controls would not be needed. 
z. Fair trade ope rates only through competition 

The fair trade laws do not permit a product to be fair-traded unless it is in fr 
and open competition with articles of similar class produced by others. Take a 
look at any retailer’s shelves, You'll find fair-traded produc t= getting ple ntyv of 
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competition on both quality and price. They compete not only with each other 
but also with national brands and private brands which are not fair-traded. 
When a producer exercises his right under fair trade to establish the minimum 
resale price of his product, he does so at his own peril. “If he sets it too high,” 
as Mr. Justice Brandeis observed, “either the consumer will not buy, or, if the 
article is nevertheless popular, the high profits will invite even more competition.” 

Because fair trade operates through broad competition, therefore, the con- 
sumer is free to choose what she will buy and what she will pay. This makes the 
consumer the ultimate ‘“‘price boss” since manufacturers, whether they use fair 
trade or not, must make their prices competitively attractive or lose their cus- 
tomers. 

4. Fair trade is just another curb on unfair monopolistic competition 

The public has never hesitated to put curbs on competition which it regards as 
unfair and monopolistic. The antitrust laws, the Robinson-Patman Act, and 
many other statutes curb unfair competition in order to promote fair competition. 
So do the fair trade laws. They are intended to curb bold, relentless, predatory 
commercial behavior. They restrain the unfair competition of retailers who 
engage in pricing practices that bedazzle the consumer without benefit to her 
pocketbook and lead, inevitably, to the concentration of retailing in few hands 
to monopoly. 

Under fair trade, American consumers can shop with confidence in getting fair 
value in big and little stores, in villages as well as in great cities, in neighborhoods 
as Well as on Main Street. Without fair trade, they lose their freedom to shop 
where they please, for most retailers in America cannot exist for long in a jungle 
of unrestrained price wars. Few people would care to argue that retail monopoly 
would be good for the buying public or for the country. 

5. Fair trade quards the public against deceit in merchandising 

The bedazzling price practices of unfair retailers actually consist of price jug- 
gling. These retailers are not philanthropists operating at a loss, although they 
try to make the public believe they are. They make money, certainly not by 
cutting all their prices, but by juggling them. They operate on the principle 
that everybody loves a bargain. So they drive down to bankruptcy levels the 
prices of a few famous national brands whose value is as familiar to the customer 
as that of a dollar bill. In this stage setting, it is easv to high-pressure bargain- 
blind customers into buying other goods—unfamiliar and often inferior items 
whose prices have been juggled up instead of down. In this way, the price-juggler 

—as his books will reveal—covers his losses and makes money at the public’s 
expense. ‘The price juggler not only deceives the publie, he destroys the good 
reputation of his competitors by making customers believe they charge too much, 
This is how the unfair competition of price juggling destroys small business in 
America. 

6. Mass production and low prices need mass distribution 

Mass production is the genius of American industry. It has truly lowered 
prices to the consumer, and given the American people the highest standard of 
livingin the world. Mass production can only operate through mass distribution. 
Most national brands depend heavily on the smaller stores for mass distribution. 
It is precisely these smaller stores which would be knocked out of the distribution 
system through the tactics of price jugglers. 

As a manufacturer's distribution is reduced, his sales decline, his manufacturing 
and operating costs rise and the price to the consumer goes up. The price juggler 
doesn’t care about the fate of any national brand; he likes to push his own private 
brands on which he makes more money. In the end, consumers lose fine national- 
brand products, and many, many people lose their businesses and their jobs. 


?. Fair trade is only one form of resale price maintenance 

There is nothing unique about standard pricing through resale price mainte- 
nance, the guiding principle of fair trade. Publishers of all American newspapers 
and magazines use it, their legal basis being consignment selling. Auto manu- 
facturers use it, their legal basis being exclusive dealer arrangements. Their 
purpose in requiring dealers to sell their products at prices established by them is 
to protect the good will of their trade-marks and to maintain their svstems of 
mass distribution bv enabling their distributors to make a profit. 

Fair trade has the same purpose, operates in the same way. It is needed by 
manufacturers of national-brand products in the drug, tobacco, hardware, sport- 
ing goods, jewelry, electrical appliance, books, and other fields, who find it im- 
practical to use consignment and exclusive dealer methods of selling. 
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8S. Fair Trade doesn’t guarantee a living to anybody 

Under fair trade, manufacturers, wholesalers, and retailers must still do their 
jobs efficiently if they are to stay in business. The inefficient will still go broke; 
but their bankruptey will result from inefficiency rather than from the unfair 
competition of price jugglers. 

Research studies have shown that drug stores in the 45 fair-trade States actually 
are more efficient, in terms of having lower operating costs, than drug stores in 
the areas without fair trade— Missouri, Texas, Vermont, and Washington, D. C 

There is no magic secret of efficiency. The admittedly efficient department 
atores have higher operating costs than smaller retailers.and they need quantity 
discounts to offset these higher costs. There is a practical limit to efficiency too. 
The pusheart vender is actually the most efficient retailer because he has no oper- 
ating costs. But do we want a pusheart economy”? 

9. There is no Government-in-business under Fair Trade 

Fair trade is not Government price control or government anything else No 
Government bureau enforces fair trade No Government budget contains a 
nickel of appropriation for fair trade 

The fair-trade laws merely give businessmen the right to enter into a type of 
resale price maintenance contract-—a right enjoved by all other producers who 
use resale price maintenance in other ways. Legislation is necessary to legalize 
the fair-trade contract because the Sherman Antitrust Act, when passed in 1890, 
did not explicitly validate such a contract which formerly existed. Commercial 
disputes arising from the application of fair trade, like all other commercial dis- 
putes, are either,privately settled by the parties at interest or through court action, 
10. Restoration of fair trade to full effectiveness involves States’ rights 

Since 1931, 45 States have enacted fair-trade laws. In 1936, the United States 
Supreme Court, in a unanimous decision, upheld their constitutionalitv. The 
following vear, the Miiler-Tydings Act was passed by Congress to give full effect 
to the State fair-trade laws by permitting the operation of fair trace in interstate 
commerce. In 1951, the United States Supreme Court weakened the fair-trade 
structure so laboriously built up by the States by holding that the retailer who 
did not sign a fair-trade contract could not be required to respect fair-trade prices 
where interstate commerce was involved. 

H. R. 5767 would restore fair trade to its former effectiveness by binding the 
nonsigner to the terms of fair trade. This bill recognizes that the States have a 
right under the Federal Constitution to regulate their internal affairs by passing 
effective fair-trade laws to restrain unfair competition. 

11. The nonsigned clause is designed to restrain price jugglers 

The price juggler would never voluntarily sign a fair-trade contract Phe 
15 States which enacted fair trade recognized that and wrote the so-called non- 
signer clause into the law. Just as the traffic laws are designed to curb the reckless 
driver, so fair trade was designed to curb the price juggler. Nothing under fair 
trade requires him to carry fair-traded merchandise, but, if he chooses to, knowing 
it is fair traded, he is required by the nonsigner clause to respect the conditions 
of sale 

Unless the nonsigner clause is again made effective in both intrastate and 
interstate commerce, retailers everywhere are at the mercy of irresponsible price 
jugglers 
12. “Ax ouple of monopolies and 150,000,000 proletarian workers” 

One of the Nation’s top department-store executives, warned during the height 
of the price war in New York last spring: “If we don’t protect middle-class 
business, the country will wind up with a couple of big monopolies and 150,000,000 
proletarian workers.” 

Over the 20 years of fair trade, the consumer has bought fair-traded goods in 
increasing volume, an obvious proof that she regards fair-trade prices as fair. 
In the two decades of fair trade, efficient big, medium, and small retailers, inde- 
pendents and chains, in villages and cities, flourished side by side. Fair trade 
has guarded that precious right to work for one’s self which is basic to our free- 
enterprise democracy. That right cannot long endure if small business in America 
is permitted to be destroyed by unfair competition. 

Your Congressman must ask himself whether the disappearance of the 
right to dream and plan and build your own business is not too high a 
price to pay for a few phony bargains 
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Bureau or Epucation on Farr TRADE 
New York, N. Y. 


Dr. John W. Dargavel, chairman. Harry W. Meyer, vice president, Inter- 
Maurice Mermey, director. national Cellucotton Products Co. 
William J. Murray, Jr., chairman of the 
STEERING COMMITTEE board, MeKesson & Robbins, Ine. 


Charles 8. Beardsley, chairman of the E. Allen Newcomb, executive secretary, 

board, Miles Laboratories, Inc. National Wholesale Druggists’ Asso- 
Henry Bristol, chairman of the board, elation, 

Bristol-Mvers Co. Earl S. Retter, vice president, Eli Lilly 
Dr. John W. Dargavel, executive secre- & Co, 

tary, National Association of Retail Ray C. Schlotterer, secretary, Federal 
Wholesale Druggists’ Association. 


Druggists. ale i 
Philip Cortney, president, Coty, Inc. Carl H. Willingham, secretary, National 
W. Rutherford James, president, Towns Association of Chain Drug Stores, 


& James, Inc. 

The Bureau of Education on Fair Trade is a nonprofit organization, established 
under the auspices of the National Association of Retail Druggists, with repre- 
sentation from all segments of the drug industry. Its purpose is to develop 
public understanding and support of fair trade as an instrument of State and 
national policy. 


STATEMENT OF Hon. Joun A. McGuire 


Mr. Chairman, last May the Supreme Court decision in the Schwegmann case 
deprived the Miller-Tydings Act of much of its effectiveness and struck a heavy 
blow at State fair-trade laws. 

Because of the serious effect of this decision upon consumers, retailers and 
manufacturers [ introduced H. R. 5767 on October 17. This bill is designed to 
restore fair-trade legistation to the status it occupied prior to the decision in the 
Schwegmann case. 

This bill is merely an enabling measure. It merely turns a specified and very 
limited area of trade regulation back to the States. 

In view of the pressing need for this legislation it is my hope that full and com- 
plete hearings may be held as quickly as possible and, if necessary, a subcommittee 
appointed to hold such hearings. 

Mr. Crosser. I understand that the gentleman from New York, 
Mr. Mermey, will take a good deal of time and we cannot have another 
meeting, you know. If you want to ask Mr. Patman some questions, 
gentlemen, that is all right. You want to ask him some questions 
Mr. McGuire? You are author of the bill. 

Mr. Becxkworrn. Mr. Chairman. 

Mr. Crosser. Mr. Beckworth. 

Mr. Beckworrnu. Mr. Patman, what is your contention as to what 
will happen to the small independent merchant if we do not bring 
about a correction like this? 

Mr. Parman. Loss-leader selling is not only deceitful and misleading 
which of course, will be brought about if this is not enacted; but it is 
detrimental to the country. 

Now, to take Macy’s in New York-—lot of people like Maey’s. I 
like to go there myself. I like to trade there. They have a wonderful 
store, one of the greatest in all of the world, but they have been special- 
izing in loss leaders. That is, take something that is very popular. 
They offer it at Macy’s at a lot less than even cost, to entice people 
into their store and after they get them there, of course, they naturally 
buy a lot of other things, which normally they do do. That is mis- 
leading, and I do not think that that is good business. 1 do not think 
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that that is treating people right, and certainly it is not treating 
competitors right. 

Now, Maey’s last vear, | am told; that is, the record discloses it, 
did a business of $215 million and Jost three-quarters of a million 
dollars. Now normally, they make money. They make a lot of 
money by inducing people in and then selling them something else 
through loss leaders. 

Last vear it was not that way. But, that is just the outstanding 
loss-leader store in the country and people who go there, lots of them, 
think that the independent merchants are beating them because thes 
see there Macy’s prices for a national branded article of merchandise 
much lower than they can possibly buy it any other place and they 
assume by that that all of the merchants are cheating them, which, 
of course is not right. Maey’s are just using that loss leader as a 
kind of a come-on or inducement to entice people into their store, 
and it is simply not right, and it is not fair business. It is certainly 
not according to the Golden Rule to treat people that way or treat 
the competitors that way. 

Now, the little-business man in this country today is in a formid- 
able position. They can go into any town in this country and if 
they can buy their merchandise according to existing laws and not be 
cheated in buying their merchandise, and they can get it according 
to the same prices as other people paid, why, they can whip any 
national chain across the street. 

The little independent businessman today is in a formidable position 
for the reason that he has laws protecting him against a lot of these 
practices; but a part of those laws have been broken down by thy 
Supreme Court decision in the particular that this bill has intended 
to correct, and if it is not corrected, the little-business man is going to 
be at a great disadvantage and considerably harmed. 

Mr. Beckworrn. That is the point that I wanted to emphasize 
It is not a bill to give him an undue preference. 

Mr. Parman. No. 

Mr. Breexworrn. Just to keep him on what might be termed a 
competitive basis with these giant concerns. 

Mr. Parman. Gives him an equality of opportunity: that is all it ts 
for, and no one should want less. 

Mr. Haute. Mr. Chairman. 

Mr. Crosser. Mr. Hale. 

Mr. Hane. Mr. Patman, | infer from what you have said that you 
thought the vertical pricing was all right and horizontal price fixing 
objectionable. 

Will vou explain the philosophical difference between the two? 

Mr. Parman. Well, | am talking about this particular case only. 
Now, I do not know enough about the whole picture probably to bh 
involved in everything, but in this particular case. 

Mr. Have. I do not think that anybody knows. 

Mr. Parman. But in this particular case, vertical price fixing is all 
right and that is all that this bill permits. In other words, the 
national chains now can engage in vertical price fixing and they ar 
engaging in it. No one objects to it. It is perfectly legal under ou 
existing laws, because they own the manufacturing plant and they 
own the wholesale houses, the retail outlets, and fix the prices from 
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the manufacturer of the product, or the producer, right on down to 
where it is sold over the counter. 

The theory behind this bill is to give the small independent merchant 
the same privilege and opportunity as the big man, from the manu- 
facturer to the middleman, and right on down to the retail outlet; 
but, of course, all the other things behind it, on the loss-leader deal, 
I have not mentioned, which succeeding witnesses will take up, which 
witnesses who come after me, will thoroughly cover, and that is about 
the production of trade-marks, and trade names which a person is 
entitled to receive protection on, 

So, the vertical, | think is all right in this case. 

Mr. Hare. It does not make any difference whether the commodity 
which is sold is a patented article or one with a registered trade-mark? 

Mr. Parman. No, of course not. It does not make any difference 
whether it is a patented article or whether it is covered by a registered 
trade-mark. 

Mr. Have. Why is not the vertical price fixing still monopolistic? 

Mr. Parman. The vertical still monopolistic? 

Mr. Hae. Yes. 

Mr. Parman. Because it is in open competition with other articles 
of like grade and quality where they cannot agree on price: 

Now, if you permit horizontal price fixing too where articles A, B, 
and C are exactly the same, or similar, where they aa go and make 
an agreement and say what ce ‘vy were going to sell for, that would 
be bad; that would be vicious; but that is still opposed under existing 
law and this does not change it. 

This will permit A to fix the price on down to the retailer; it will 
permit B to dothe same thing, and C to do the same thing; but they 
cannot agree among themselves. That makes competition. Then B 
will say, now, there is A, he is selling his commodity for so much, 
why can’t T sell mine for just a little lower; and C will say, “Now, 
there is A and PB. They are selling theirs at a certain price, and I 
believe I will put mine in a little lower.” 

You see this brings about competition there between them from 
the top clear on down, but it is still unlawful to have horizontal or 
across-the-board price fixing, but permits vertical price fixing. 

Mr. Hare. Then yvour argument in brief is that vertical price 
fixing does not suppress competition whereas horizontal price fixing 
suppresses competition. 

Mr. Parman. That is better than I could state it myself. 

Mr. Priesr. Mr. Chairman. 

Mr. Crosser. Mr. Priest. 

Mr. Priest. Just one question, Mr. Patman. Were the conelu- 
sions and recommendations made by the Small Business Committee 
with reference to this legislation fairly unanimous? 

Mr. Parman. I think that they were unanimous. There was one 
member who was pot there, but I think that he would agree to it, but 
it Was unanimous as far as [ know. 

Mr. Priest. That is all. 

Mr. O'Hara. Mr. Chairman. 

Mr. Crosser. Mr. O'Hara. 

Mr. O'Hara. Mr. Patman, one question occurs to me. IL would 
like to have your viewpoint on it. What does this bill do with 
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regard to those stores which traditionally have maintained the so- 
called I-cent sale in connection with their business? 

Mr. Parman. It does not do anything. It is covered by the State 
law. That is strictly a local intrastate matter. 
ye Mr. O'Hara. I mean where they give 50 cents for one article and 
then for a cent additional the customer gets a second article. 
6b Mr. Patman. They have been doing that all along. I do not know. 
It*would be covered by a State law. 

“Mr. Harris. Will the gentleman vield? 

Mr. O'Hara. I will vield. 

Mr. Harris. Then in addition to that, take a situation like Tex- 
arkana, Ark.-Tex., where vou have two States involved. Since the 
gentleman lives there, maybe he could explain if there would be any 
difference in or on the two sides of the State line? 

Mr. Parman. I think there would be; not on this particular 1-cent 
sale. 

(Rest of discussion on this subject left out of record as requested by 
Mr. Patman.) 

Mr. Rogers. Mr. Chairman? 

Mr. Crosser. Mr. Rogers. 

Mr. Rogers. Mr. Patman, I am going to be very brief 
that 45 States had their trade practice laws. 

Mr. Parman. Yes. 

Mr. Rogers. And therefore, vou think that that should be some 
inducement on the Congress to consider it favorably? 

Mr. Parman. I think it makes it mandatory. 

Mr. Rogers. The reason | asked that question is this: Even a 
constitutional amendment, when it is approved by 36 States, becomes 
binding and final. 

Mr. Parman. And here 45 States have these laws. They have gone 
through their legislatures. 

Now, there is no question about the merits of the fair-trade bill. 
That question is not involved in this at all. 

That is a question for the States. If they want that law they can 
pass it. If they do not want it or if they have already passed it, they 
can repeal it. This just permits States to do business across State 
lines, but have similar laws. 

Mr. Crosser. Mr. Roberts, you wanted to ask a question? 

Mr. Roserrs. Mr. O'Hara asked my question, Mr. Chairman. 
Thank you. 

Mr. Parman. Thank you very much, Mr. Chairman. 

Mr. Crosser. We will hear Mr. Weir. 


You said 


STATEMENT OF HON. ROY W. WEIR, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF MINNESOTA 


Mr. Weir. Mr. Chairman and members of the committee, I feel 
a responsibility, because of the large number of wires, letters and other 
types of communications that have come into my office in the last 
month or 6 weeks, in support of this bill, to come in and express to 
this committee my feeling that there is demand from my small mer- 
chants in my district, both in the urban center of Minneapolis, as well 
as the four rural counties of my distriet-—— both from the city and from 
the rural counties, | get a substantial number of letters, wires, and other 
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communic ations, urging my support and also urging my appearance 


here, and that is why | am taking up your time. 
Thank you. 
Mr. Crosser. Thank you very much, Mr. Weir. 
Our next witness now will be Mr. Mermey of New York, N. Y. 
Will vou please state your name and your official connection? 


STATEMENT OF MAURICE MERMEY, DIRECTOR, BUREAU OF 
EDUCATION ON FAIR TRADE, NEW YORK, N. Y. 


Mr. Mrrmey. My name is Maurice Mermey and I am director of 
the Bureau of Education on Fair Trade in New York, which was 
organized under the auspices of the National Association of Retail 
Druggists, whose chairman is Dr. John W. Dargavel, the executive 
secretary of the National Association of Retail Druggists. The 
bureau has been working with 1,062 trade associations, national 
and State, wholesale and retail, outside of the drug industry and with 
97 trade associations, retail and wholesale in the drug industry, or a 
total of 1,159 trade associations. 

I give you that figure to indicate the breath of interest on the part 
of small business in the fair-trade laws. 

I should like, if | may, to submit for the record a rather extensive 
statement on the subject of fair trade. [I will use that statement as a 
point of departure in my discussion of the subject, but I will stand 
behind evervthing in it. 

Mr. Crosser. You want this statement put into the record? 

Mr. Mermey. Yes, sir. 

The CuarrMan. Without objection it will go into the record. 

(The statement referred to ts as follows: ) 

SrareEMENT OF Maurice Mermey, Director, BurEAU oF EpucatTion ON Fair 
TRADE, New York, N. Y. 


Gentlemen, my name is Maurice Mermey. I am the director of the Bureau of 
Education on Fair Tri ade which was established under the auspices of the National 
Association of Retail Druggists and incorporated under the laws of the State of 


Iilinois as a nonprofit organization. Since July 1, 1949, when seed = began 
to operate, I have made a careful study of the prince ipl es and prac - of fair trade 
and have sought to bring the facts and significance of fair trade to the public. 


During my lifetime I have nas some little opp otaatiiies to View py coun in 


mi <9 plac I was, literal! , bro ight up in a grocery store and until T was 
7 ‘I did a son's chores in my father’s establishment In the earlv davs of NRA 
r Was executive secretarv of the Local Retail Code Authority for the City of 


New York. In addition, the public relations firm of Baldwin and Mermey, of 
which I am a partner, has over the years represented department stores and other 
retail groups, as well as wholesalers and manufacturers. Beyond this, I was 
associated with the sucecess*ul effort in 1935 to obtain enactment of a fair-trade 
law in the State of New York. Finally, it was my privilege to know the late 
Edward 8S. Rogers, an eminent authority on trade-marks and trade practices 
and author of the nonsigner clause in the California fair-trade law, who imparted 
to me much of his understanding and philosophy in respect of fair trade. 

We are here today because six members of the United States Supreme Court 
decided in 1951 that the Miller-Tydings Act did not mean what friends and foes 
alike of fair trade thought it meant since its enactment in 1937. We are here 
today because that de cision has once again exposed small business to the peril of 
destruction. We are here because once again practices are being permitted in the 
market place which mislead and deceive the consumer. We are here because the 
good names of many products, painstakingly built up through great expenditure 
of money and effort, can again be exploited by others for their own profit with 

} 


nary a concern for the consequences of such exploitation All of these possibilitie= 
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have been opened up by the Court’s decision that the retailer who does not sign 
a fair-trade contract can flout the manufacturer’s established condition of sale 
with respect to price when interstate commerce is involved, a decision which rested 
on the fact that the so-called nonsigner clause Was not explicitly written into the 
Miller-Tvdings Act. And, as your committee knows, very few transactions in our 
economy are today being construed by the courts not to be interstate commerce 

We are also here because of another court decision, that of the Third Circuit 
Court of Appeals, which preceded the Supreme Court’s. Under this decision, a 
retailer who had not signed a fair-trade contract could figuratively thumb his nose 
at every State fair-trade law other than that of his own State; for the decision held 
that such a nonsigniwg retailer, while he might be bound within his own State, 
could sell by mail or otnerwise in other States at any price he chose 

In addressing myself to H. R. 5767, the MeGuire bill, I will confine myself to 
the facts of fair trade as well as to its social and economic implications as I see 
them. Whether the bill before you, as drawn, will restore fair trade to full 
effectiveness, as | am sure its author intends, will be for others more competent 
than Ito say. These others will deal with whatever questions of law may arise; 
and they will, when they testify, suggest whatever changes, if any, they believe 
should be made in H. R. 5767 to assure no misunderstanding on the part of any 
individual or institution as to what the bill intends to accomplish 

The economie and social consequences of fair trade, or of its absence, require 
that the subject be thoroughly understood before it is judged The issues which 
it raises involve the fate of small business in an age of big business; the kind of 
competition we want in our society; and the role of trade-marks and advertising 
in the distribution and price of consumer goods. These questions cannot be 
disposed of by unsupported generalizations, however sincerely made. They 
should be resolved, I submit, through a factual, unprejudiced evaluation of fair 
trade rather than through easy preconceptions, convenient but inaccurate labels, 
Or emotional reactions. 

THE FAIR-TRADE LAWS 


In referring to fair trade, I refer to effective fair trade—-fair trade as it was 
understood and practiced before May 21, 1951, the date of the United States 
Supreme Court’s decision in the Schwegmann case, and as we hope it will be 
understood and practiced as the result of action by this Congress. 

Fair trade came into being in 1931, when California passed the first State fair- 
trade law. Since then, 44 other States have enacted similar laws, the exceptions 
being Missouri, Texas, and Vermont (and the District of Columbia In 1937, 
some months after the United States Supreme Court unanimously upheld the 
validity of the State fair-trade laws, Congress enacted the Miller-Tydings Act 
which enabled fair trade to operate in interstate commerce. Over the vears, not 
a single fair-trade law has been repealed although numerous efforts have been 
made toward this end. 

The fair-trade laws are laws of fair competition. They seck to achieve a meas- 
ure of competitive decency in the market place. Their purpose is well detined in 
the preamble found in most State fair-trade acts, which reads as follows: 

“An act to protect trade-mark owners, distributors, and the public against 
injurious and uneconomic practices in the distribution of articles of standard 
quality under a distinguished trade-mark, brand, or name.”’ 

The fair-trade laws allow the producer of a trade-marked article to stipulate 
a minimum resale price, which all distributors, who choose to handle the product, 
are required to observe. The laws merely permit, but do not compel, him to do so; 
and in that sense they are voluntary. This permission is contingent, however, on 
one vital circumstance, namely, that the producer’s trade-marked article must 
be in free and open competition with articles of similar class produced by others. 
Moreover, this permission in no sense applies to horizontal contracts or agree- 
ments, or to conspiracy or collusion between or among competitors 

Fair trade allows a manufacturer to take this position: “I shall make as good 
an article as my capacity and business judgment will dictate or permit. I shall 
place my name or trade-mark on it, and determine the minimum price at which 
{t shall be resold to the consumer so that the largest number of distributors will 
be encouraged to stock and sell it. These facts will be helpful in establishing dis- 
tributor and consumer confidence in my product. If a retailer does not care to 
stock and sell my product because I have chosen to fair-trade it, then he need not, 
for no law requires him to do so. If the minimum resale price I have placed on 
my trade-marked merchandise is satisfactory, then the consumer will buy it, and 


[ shall be sueceessful. If I judge incorrectly the desirability and market for my 
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product, at the minimum resale price which I have stipulated, then my sales will 
dwindle. In these circumstances, I shall either revise my price downward or see 
my name added to the bankruptcy lists.” 


PRICE BEHAVIOR UNDER FAIR TRADE 


This public hearing is being held against a background of exceptional consumer 
sensitivity to prices. The reason for this concern lies, as the committee knows, in 
the present cost of living which is the highest ever recorded by the United States 
Bureau of Labor Statistics. On December 15, 1951, the Consumer Price Index 
stood at 189.1, or 89.1 percent above the 1935-39 average, 11.1 percent above the 
pre-Korean level and 5.8 percent above the level of Decefnber 15, 1950. The 
food index, only a month and a half ago, stood at 232.2, or 14.3 percent above 
June 15, 1950, and 4.6 percent above January 15, 1951, just before the price 
freeze went into effect. The apparel index was 207.9, or 1.1 percent below the 
high reached in September 1951. 

In other words, prices have responded to inflationary pressures. To ascertain 
the effect of these inflationary pressures on fair-trade prices, the Bureau of Eduea- 
tion on Fair Trade, on December 1, 1950, asked MeKesson & Robbins, Inc., to 
make a scientific analysis of price behavior of consumer goods sold in the drug 
stores of America. At the same time, the bureau made informal inquiries among 
leaders of other fields in which fair trade is prevalent. The scope of the drug 
price survey is reflected in the fact that the sample was taken from groups repre- 
senting more than 90 percent of the sales of proprietaries, toiletries, sundries, and 
pharmaceuticals, which account for an annual sales volume, at retail, of approxi- 
mately $2.4 billions. The findings are based on an analysis of wholesale drug 
price changes which generally have a close parallel at the retail level. 

The results of the study show that there would be no need whatsoever for 
Government price controls of any kind in the United States at the present time 
if the price behavior of all items in our economy since 1947 had been comparable 
to the price behavior of fair-traded products and particularly of fair-traded 
drug products. 

Background and techniques of the current survey 

The survey of price behavior under fair trade covers the period from January 
1, 1947, to July 1, 1950, to refleet the pre-Korean situation; and from July 1, 
1950, to December 1, 1950 (the study was initiated on the latter date). January 
1, 1947, was chosen as the starting point because the National Association of 
Chain Drug Stores had previously surveyed price behavior in the drug field 
from 1939 through April 1947—the World War II and immediate postwar period 
of intense inflationary pressures. McKesson & Robbins, Inc. was asked to make 
the current study because all of the pertinent data were available in its files. 

In making the survey, McKesson & Robbins, Inc. broke down drug-store 
products into these four categories: (1) Proprietaries, (2) toiletries, (3) sundries, 
and (4) pharmaceuticals. Soda fountain, tobacco and newspaper and magazine 
sales were not included because information was lacking. The four categories 
were subdivided into a total of 45 product classifications. Under each classifi- 
cation were listed all of the leading products from the standpoint of sales volume. 
The wholesale prices of the leading products in each classification were obtained 
and analyzed, and products were then divided in terms of whether or not they 
were fair-traded. The percentages of change shown in the tables over January 1, 
1947, reflect a careful weighting to take account of the relative sales volume of 
all component products. Adjustments were also made to cover such changes 
as size of package (e. g., if the same price were charged for a smaller aimount 
of product). 

Again, in order to get a completely accurate picture on a comparative basis for 
the period, January 1, 1947 to July i, 1950, and then to December 1, 1950, ail of 
the broad spectrum antibiotics and such other products as ACTH and cortisone, 
which have been introduced since January 1, 1947, were excluded; the figures 
show, however, that if these products had been included, the average increase in 
fair-trade prices would have been lower since the price of most of these new 
products, virtually all sold under fair trade, have been appreciably reduced below 
their introductory prices. 

A cursory review was also made of price performance in the fields of books, 
jewelry, and hardware where fair trade is also used extensively. These findings 
are merely approximations rather than the result of scientific analysis. 
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Findings 

1. The study shows that from January 1, 1947, to July 1, 1950 (the start of the 
Korean crisis), fair-trade wholesale prices on representative drug-store products 
of 229 manufacturers rose only 4.8 percent compared with a 7-percent increase on 
similar non-fair-traded goods. 

2. From July 1, 1950, to December 1, 1950—under the pressure of expanding 
national defense—fair-trade wholesale prices on this same range of products rose 
an additional 2.5 percent compared with a further increase of 5.1 percent on similar 
non-fair-traded goods, according to the survey. 

3. During the entire period—January 1, 1947, to December 1, 1950—this repre 
sentative group of fair-traded products showed a total price increase at the whole 
sale level of 7.4 percent contrasted with a 13.3 percent rise in similar non-fair 
traded products. In this same period, the over-all Consumers’ Price Index, using 
1935-39 as the base period of 100, rose from 159.2 in 1947 to 175.6 oa November 
15, 1950, according to the figures of the United States Bureau of Labor Statistics 

4. The following over-all price changes are shown for each of the four categories 


Fair trade and non-fair-trade price performance in 4 basic categories of drug products, 
Jan. 1, 1947, July 1, 1950, Dec. 1, 1950 


Fair trade Nonfair trade Total 
Percentincrease  Per- Percentincrease’ Per- | Percentincrease’ Per- 
cent in- cent In- cent in- 
crease,! crease,! CTCASE 


Jan. 1, Suly 1 Jan. 1, Jan. 1, iwiv 3 Jan.1, Jan. 1, Suly 1 Jan. 1, 


WAT- | yee 4 | 147 IA7- | don 3, | 1947 I97- don y | 197 
July 1, om’ | Dec. 1, | July 1 - Dec. 1, July 1, ; Dec. I 
1950 1950) 1950 1950 1950 1950 1950 1950) 1950 
Proprietaries: Products of 
51 manufacturers 5.0 4.3 9.3 6.8 5.3 12.2 5.4 15 99 
Toiletries: Products of 5 
manufacturers 6.0 5.5 11.6 3.6 5.8 46 51 i) 1). 5 
Sundries: Products of 74 
manufacturers 7.2 1.4 9.4 18.3 f.4 Mi. ¢ 14.¢ 1.8 l 
Pharmaceuticals: Products 
of 53 manufacturers 3.4 5 3.9, ?—9.7 2.7 6.4 7 1.1 
(jrand total: Prod- 
ucts of 229 manu- 
facturers 1.8 2.5 7.4 7.0 1 | ‘ , 


! Total percentage changes for the period, Jan. 1, 1947—-Dec. 1, 1950, will not always be the exact sum of 
the figures given for the periods Jan. 1, 1947-July 1, 1950, and July 1- Dec. 1, 1950, because the base used 
for each period varies to reflect shifts in sales volume 

? Minus sign indicates decrease 


(a) Proprietary.—The prices of fair-traded proprietary products rose 5 percent 
from January 1, 1947 to July 1, 1950; an additional 4.3 percent from July 1, 1950 
to December 1, 1950; and 9.3 percent for the entire period. The prices of com 
parable non-fair-traded products rose 6.8, 5.3, and 12.2 percent, respectively, for 
the same periods of time. 

(6) Totletries—The prices of fair-traded toiletry products rose 6 percent from 
January 1, 1947 to July 1, 1950; 5.5 percent from July 1, 1950 to December 1, 1950; 
and 11.6 percent for the whole period. On comparable non-fair-traded products, 
the price increases were 3.6, 5.8, and 9.6 percent, for the same dates. 

(c) Sundries.—This category includes many nondrug items sold in drug stores, 
including small electrical appliances, paper products, clocks and watches, etc. 
As a category, it also shows the greatest difference, over-all, between fair trade 
and non-fair-trade prices. In fair-traded sundries, prices rose 7.2 percent between 
January 1, 1947, and July 1, 1950; 1.4 percent between July 1, 1950 and December 
1, 1950; and 9.4 percent for the entire period. Prices of non-fair-traded sundries 
rose 18.3, 6.4, and 26.6 percent for these same dates. For the total period, th 
difference is one of 17.2 percent in favor of the fair-traded sundries. 

(d) Pharmaceuticals.—This category does not include the new antibioties and 
other new products such as ACTH and cortisone, which have been introduced 
since January 1, 1947. Had they been included, they would have lowered the 
price increases shown for fair-traded pharmaceutical products, since they are 
almost all on fair trade and have shown substantial price decreases. On fair- 
traded pharmaceuticals, the following over-all price increases were found: 3.4 per- 
cent from January 1, 1947, to July 1, 1950; 0.5 percent from July 1. 1950, to 
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December 1, 1950; 3.9 percent for the entire period. Among non-fair-traded 
products in this category, there was a 9.7 percent decrease from January 1, 1947, 
to July 1, 1950; a 2.7 percent increase from July 1, 1950, to December 1, 1950; 
and a 6.4 percent decrease for the whole period. 

5. The greatest single increase among fair-traded products found in the whole 
survey was for sanitary napkins in the sundries category. This product classifi- 
cation showed a 26.5 percent price increase for the whole period from January 1, 
1947, to December 1, 1950. Non-fair-traded sanitary napkins, however, showed 
a price rise of 36.2 percent for this same period. 

The highest single increase among all non-fair-traded classifications was a rise 
of 59.8 percent for cameras and films, in the sundries category. Covering the 
whole period, this increase, when broken down, represents a 43.0 percent increase 
from January 1, 1947, to July 1, 1950; and a 10.4 percent inerease from July 1 
1950, to December 1, 1950. Fair-traded cameras and films showed no price 
change for the entire period. 

6. The greatest single price decrease in the whole survey is shown by fair-traded 
antibiotics in the pharmaceutical category, which dropped 66.4 percent from 
January 1, 1947, to July 1, 1950, and remained unchanged from the latter date to 
December 1, 1950. Other price decreases found among fair-traded pharmaceuti- 
cals were: a 16.6 percent price decline in muscle stimulant products, from January 
1, 1947, to July 1, 1950, with prices remaining unchanged during the July to 
December 1950 period; a 4.8 percent price drop in vitamins, from January 1, 
1947, to July 1, 1950, with prices remaining the same up to December 1, 1950. 

Among non-fair-traded products, the largest single price decrease occurred with 
hormones in the pharmaceutical category. Hormones dropped 32.2 percent 
between January 1, 1947, and July 1, 1950, with prices remaining unchanged 
from July to December 1950. On non-fair-traded vanity items in the sundries 
category, prices dropped 6 percent from July 1, 1950, to December 1, 1950, after 
showing no change from January 1, 1947, to July 1950. Other small price decreases 
among non-fair-traded hair preparations, miscellaneous sundries and cold med- 
icines were canceled out by subsequent price increases in the July to December 
1950 period. 

7. From another source, it is estimated that the number of price increases 
during 1950 totaled approximately 21,000, or roughly 10 percent of the industry’s 
200,000 pricings (reflecting different product sizes, packings, ete.). For the large 
majority of these price changes during 1950, the increases are believed to be the 
first in 20 years or more. 

8. A cursory review of fair trade and non-fair-trade price performance in the 
fields of books, jewelry and hardware was made as a companion piece to the 
broad study of the drug field. The nonstatistical approximations obtained show 
the following trends: 

In books, which are almost 100 percent under fair trade, average “‘best 
= ler”’ price = deere fst d 2 percent between Dece mi eT 1047 at d December 1950. 

b) In jewelry, where 80 percent of the trade-marked products in the field are 
inder fair trade, there has been an estimated 7 percent increase in fair trade prices 
since 1947 

In hardware, fair trade prices are estimated to have risen 10 percent since 


1947, and prices for the whole field have increased 18 percent 


Re ation to previous studies 
Y 


This study is the latest in a series of research studies on price behavior under 
fair trade. Taken together, the series gives a concrete picture of fair trade’s 
20-year record, since this group of surveys covers the two decades from the pre- 
fair-trade depression era down to the present. Here is a review of thse studies 
and their findings: 

1. The School of Business Administration, Unive rsitv of Minnesota, compared 
the prices of 50 leading fair-traded drug products in the pre-fair-trade depression 
period and in 1939. Their findings: fair trade retail prices on these products in 
1939 had dropped 1 percent, over-all, from pre-fair trade depression prices. 

2. The National Association of Chain Drug Stores analyzed the retail price 





behavior of 7,334 drug store products of 250 manufacturers covering the period 
from 1939 to April 1947. The items surveyed were broken down into five types 
of merchandise: drugs (including pharmaceuticals and proprietaries), vitamins, 
cosmeties, toiletries, and miscellaneous. The findings for these 8 vears: 
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(a) The fair trade prices on these products, over-all, rose only a3 percent during 
this period. 

(b) 4,377 of the fair-traded products surveyed showed no change in price, 697 
showed a price decrease, and 2,260 sh »wed price increases, 

(c) Drug products, as a whole, including both fair-traded and non-fair-traded, 
rose 15.4 pereent in this period. 

(d) Data from the Bureau of Labor Statistics showed that food prices rose 93 
percent in the same period (1939 to 1947); household products increased 81 
percent; the over-all cost of living climbed 59.3 percent; and miscellaneous items 
increased 38.5 percent. 

3. A study comparing retail prices of 26 leading fair-traded drug products in 
fair trade and non-fair-trade areas was made in 1950 for the Bureau of Education 
on Fair Trade by an independent research agency. This survey covered the 6 
month period from July through December 1949. Five types of fair-traded drug 
products were included: laxatives, dentifrices, headache remedies, shampoos, and 
shaving creams. Seven hundred and seventy stores, selected to represent typical 
kinds of stores and shopping areas, were used as asample. The findings: 

(a) 17 of the these leading national fair-traded brands sold for less in the 45 fair 
trade states, although they could be used as typical loss-leader merchandise in 
states without fair trade where retailers could sell them below cost, if they desired 

(b) Only nine of these products sold for slightly less in the non-fair-trade areas 

(ce) The price differential between the fair trade and non-fair-trade area was 
small. The maximum difference was slightly over 3 cents, and only three products 
out of the 26 showed this much difference. Two of these products sold for approxi- 
mately three cents less under fair trade. 

(d) The weighted composite of all the prices of all the products, taken as a 
whole, showed that consumers paid one-tenth of a cent less per product in the 
fair-trade States than did consumers in the non-fair-trade area. 

The Bureau of Education on Fair Trade is currently engaged in bringing its 
price studies up to date. MeKesson & Robbins, Inc. is gathering information as 
to drug store prices as at December 31, 1951, and this material will be furnished to 
the committee as soon as it is available. 


Prices in fair trade and non-fair-trade areas 


teference has just been made to a study of consumer prices in fair trade and 


non-fair-trade areas. The committee may well be interested in this researc! 
because it throws significant light, I believe, on the effect of fair trade on the 
consumer, 

Chis study was developed for the Bureau of Education on Fair Trade by a 
independent research organization whose data were gathered for other purposes, 
This was no random survey based on a casual shopping of a few stores. The 
results of this study represent scientific analvsis of the prices of 770 carefully 
selected drug stores—700 in the fair trade area and 70 in the nonfair trade. 
The numbers of stores in each maintained the proportion between the two areas. 
A representative sample of stores was also used. FE depends nt and chain stores 
in both rural and urban areas were included in a carefully worked out proportion. 
In arriving at the final figures, similar types of stores were compared, and _ prices 
were weighted according to sales volume. 

Therefore, these figures are perhaps the most revealing and comprehensive 
ever gathered to show the true price differential between fair trade and non-fair- 
trade areas, 

These findings demonstrate that there is no factual substance in the claim 
that fair trade makes for higher prices. It is highly significant that the 26 
products used in this survev are so well known that they are the ones typically 
used as loss leaders by predatory price-cutters where they are not restrained by 
fair trade laws. They would be the products, in short, on which lower prices 
could be expected in the non-fair-trade area, if they really prevailed. 

In the light of these findings plus the previous studies on fair trade prices 
therefore, consumers cannot expect to pay less without fair trade than they are 
now paying under fair trade. Indeed, the statistics indicate that they would 
pay more without fair trade. This conclusion is an outstanding tribute to the 
integrity of manufacturers, wholesalers and retailers who operate under and 
respect the voluntary fair trade laws. 
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Consumer prices in fair-trade and non-fair-trade areas, July-December, 1949 


6 months’composite, 6 months’ composite, 
1949: Prices in— 1949: Prices in 
Brands eeces ‘ Brands 
Fair-trade Non-fair- | Fair-trade, Non-fair- 
States | trade area States | tradearea 
Laxatives Cents Cents Headache remedies--Con, Cents | Cents 
1 23.7 23.9 17 ; 60.6 62.4 
2 31.7 32.3 18 * 20.9 23.0 
3 41.1 43.2 ; 
4 41.9 45.6 Weighted composite on 
5 30. 2 32.2 the above 6 items 36.9 37.6 
6 pain 39.2 2.3 
—-—- - —— Shampoos: 
Weighted composite on 19__ 19.1 19.4 
the above 6 items_. 32,7 34.8 a 81.0 SL.8 
= : M..<c 99.9 | 99.8 
Dentifrices: 22 , 19.3 | 50.1 
aos 43.3 42.4 ‘ 
ae 59.0 58.8 Weighted composite on 
9 47.3 44.0 the above 4 items 67.6 70.7 
10 ‘ 43.3 43.1 
Il. ‘ 53.2 53.1 Shaving creams: 
2 Oa | 57.3 57.2 2 $8.5 is. 6 
- - 24 419.0 49.3 
Weighted composite on ee 10.6 41.3 
the above 6 items__.- 50.2 48.1 26 : : 37.0 38.3 
Headache remedies: ° Weighted composite on 
13 <a — , 57.4 the above 4 items__. 43.7 44.1 
14 > 25.6 = <== 
15 : 50.5 All items listed above 42.7 42.8 
16 ™ 21.4 } 





The same independent research agency has almost completed a comparable 
study covering March—August 1951. The results have not yet been passed on to 
us, except in this ‘“‘flash’’ form: 


Fair trade Other 


States States 

Cents Cents 
Dentifrices: 4 brands, 2 sizes 54.2 53.5 
Headache remedies: 6 brands 39.2 40.6 
Shampoos: 4 brands 73.7 75,2 
Shaving creams: 4 brands 49.3 48.6 
Laxatives: 4 brands 38.3 40.4 
Over-all average. 46, 2 47.6 


In other words, on the whole, the consumer in the fair-trade States pays less 
for fair-traded products sold in drug stores than does the consumer in the non- 
fair-trade States for precisely the same products. This is one of the significant 
facts about fair trade which no amount of unsupported generalization can con- 
trovert 

PRICE COMPETITION UNDER FAIR TRADE 


Under fair trade, the consumer is the price boss. She is the price boss because 
she and she alone determines whether any price is right, in her eves, by the 
simple process of buying or refusing to buy a particular product at a particular price. 
The undeniabie fact is that the consumer has wide freedom of choice as between 
competing articles in the market place. The briskness of competition in fields 
where fair trade is practiced is very soon verified. If we examine what is avail- 
able in the stores, be it face powders or fountain pens, typewriters, or toasters, 
we find that the consumer can choose among a host of brands with a wide range 
of prices. Supporting this observation are the following data from consumer 
reports buying guides as to the extent of the consumer’s ability to choose: 

Silverware: 
Plated (9 brands): Price range $28.95 to $69.75. 
Sterling (58 brands): Price range $21.50 to $49.50. 
Exposure meters (8 brands): Price range $14.95 to $32.50. 
Lens tissues (14 brands): Price range from 10 cents (for 100 sheets) to 


16 cents 
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Face powder (56 brands): Price range from 9 cents per ounce to $1.20 
per ounce. 
Laundry soaps (flakes): 51 brands—price range from 28.3 to 69.3 cents per 
pound of dry soap content. 
Toilet soaps (76 brands): Price range from 32 cents per pound of dry weight 
to $10.50. 
Automatic coffee makers (6 models): Price range from 88.95 to $28.75. 
Household ammonia (48 brands): Price range from 4.5 cents per ounce to 
46 cents. 
Inks: 
Permanent (20 brands): Price range from 4 cents per fluid ounce to 
25 cents (2 to 3 ounce bottles). 
Washable (7 brands): Price range from 4 cents per fluid ounce to 12.5 
cents. 
Fountain pens: 
Gold-point (10 brands): Price from $3.50 to $12.50 
Steel-point (6 brands): Price from 69 cents to SL.S5 
Scouring powders (32 brands): Price from 8 to 20 cents per pound. 
Silver polish: 
Paste (12 brands): Price from 1.9 cents per ounce to 8.5 cents 
Liquid (5 brands): Price from 1.8 cents per ounce to 12.5 cents 
Household bleaches (44 brands): Price from 10 to 19 cents per quart. 
Portable typewriters (9 brands): Price range $76.85 to $119.67 
Carbon paper (45 brands): Price range 56 cents to $4.25 (for 100 sheets 
Toasters: 
Automatic electric (14 brands): Price range from $9.75 (plus shipping) 
to $24.50. 
Nonautomatic electric (7 brands): Price range from $1.98 (plus shipping) 
to $7.95. 
Washing machines: 
Nonautomatic (10 brands): Price range from $92.95 (plus shipping) 
to $184.95. 
Semiautomatic (4 brands): Price range from $169.95 to $199.95 (only 
these two prices 
Automatic (17 brands): Price range from $219.95 to 3399.95. 
Cleansing creams: 
Cold cream (45 brands): Price range from 4 cents to 60 cents per ounce 
emollient cream (19 brands): Price from 5 cents to 745 cents per ounce 
Liquefying cream (17 brands): Price range from 7 cents to 60 cents per 
ounce 
Taleum and dusting powders 57 brands): Price range from 19 cents an ounce 
to SL.OS an ounce 
Tire gages (8 brands): Price range from 89 cents plus postage to $2.15 
Floor waxes: 
Water emulsion (28 brands): Price range from 11 cents per ounce of 
solids content to 31 cents, 
Solvent type (19 brands): Price range from 8 cents to 28 cents per ounce. 
Liquid (9 brands): Price range from 20 cents to 35 cents per ounce 
Supplementing this information are additional facts furnished by the Sunbeam 
Corp. in its complaint against R. H. Maev & Co., Ine., filed in the United States 
District Court for the Southern District of New York. The coinplaint gives a 
sampling of the competition among several types of electrical appliances, as 
follows: 
Klectric irons: 17 national brands and 22 private brands; price range from 
$3.45 to $21.90. 
Electric toasters: 9 national brands and 12 private brands; price range from 
$2.98 to $26.50. 
Electric mixers: 9 national brands and 6 private brands; price range from 
$18.75 to $76.41. 
Eleetric shavers: 10 national brands and 1 private brand; price range from 
$15.50 to $39.75. 


THE MISNOMER OF PRICE FIXING 


It is sometimes said that fair trade is ‘“‘price fixing,” but those who use the term 
fail to define it. They are content with the opprobrious connotation of the term, 
and let it go at that. 

The United States Supreme Court, in its decision of December 7, 1936, uphold- 
ing the validity of the Vilinois Fair Trade Act, noted 
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“It is clear that this section (see. 1 of the Illinois Act) does not attempt to fix 
prices, nor does it delegate such power to private persons. It permits the desig- 
nated private persons to contract with respect thereto. It contains no element 
of compulsion but simply legalizes their acts, leaving them free to enter into the 
authorized contract or not as they may see fit.” 

Let us examine price fixing. I think most Americans associate that term with 
an unlawful act: the establishment of a price by the seller in the absence of com- 
petition, through conspiracy, agreement, collusion, or other horizontal arrange- 
ment. This clearly does not apply to fair trade. 

In one sense, most of the prices we pay are fixed, i. e., established by the seller 
without prior negotiation with the buyer. There seems to be a widespread im- 
pression that the only person who “‘fixes’’ the price the consumer must pay is the 
retailer. There is an equally widespread assumption that he is the only person 
who should have the right to fix such prices. 

Actually, there are many ways in our economy by which prices are fixed or 
arrived at. Both producers and distributors, for example, by various methods 
unilaterally fix the prices which the buyer of their goods or services must pay if 
he wishes to acquire the goods or avail himself of the services. It is important 
to remember, however, that such unilaterally fixed prices are never set arbi- 
trarily, in an economic vacuum as it were. Prices are fixed in relation to other 
prices—in other words, in the light of produetion costs, operating costs, and 
competitive conditions in the market. Prices, therefore, rise and fall in relation 
to these factors. 

The consumer, while not a party to the unilateral fixing of prices by producers 
or distributors, does maintain a veto power in a competitive economy. This veto 
power can be exercised if the prices in question are the vardstick of value for 
articles competing in price and quality with similar articles produced by others. 
For under these conditions, the consumer can exercise & choice which can eventu- 
ally spell the success or failure of a product in terms of its price. 

An examination of the wavs in which prices are arrived at or fixed in our 
economy shows how unrealistic and arbitrary is the assumption that only re- 
tailers have the right to fix prices. Almost all elements in our society at some time 
or other exercise the right to fix prices without prior negotiation with the buyer. 

Basically, prices are arrived at in these three ways: (1) negotiation between 
buver and seller; (2) unilateral price establishment by the seller; and (3) illegal 
price fixing. It is in the last sense that the word, ‘‘price fixing’’ is most frequently 
used, while the other two aspects, covering very vital economic processes, are 
simply forgotten or disregarded. 


I. Negotiating prices 

This is a process whereby a buyer and a seller arrive at a price by mutual 
negotiation. It is the way in which transactions are conducted on the New 
York Stock Exchange or the Commodity Exchanges. Frequently, it is the 
method used in buying real estate. Old-fashioned terms for this mutual negotia- 
tion are haggling and bargaining, and these terms are associated with retail 
practices in certain parts of the world.  Retailer-customer haggling was also 
characteristic of American retailing back in pre-Civil War days, when consumers 
who were the fastest talkers got the best values. This practice made it impossible 
for consumers to know whether they got their money’s worth. Consequently, 
they always felt cheated. While mutual negotiation may be quite satisfactory for 
stock transactions and the purchase of real estate, it is a time-consuming and ex- 
pensive pricing method for retail distribution. Today, in American retailing, it 
has been replaced by a one-price-to-every-customer policy on the same merchan- 
dise—in other words, by a concept of a standard price for a standard value, 


II. Unilateral price fixing 

This phase of price fixing so-called, is neither widely recognized nor clearly 
understood. Yet it is an elementary fact about our whole competitive economy. 
All the various ways in which prices are set or fixed by someone is merely an 
expression of the simple right to put a price upon something which one owns and 
wishes to sell. There are, therefore, many legal price fixers, in this sense, in our 
economy, and a number of different ways in which they unilaterally set prices. 

A. How a manufacturer fixes prices: 

1. He fixes the price when he sells his merchandise to wholesalers for resale t 
retailers. 
2. He fixes the retail price when he sells direct to consumers: 

} 


(a) Through his own retail stores. 
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(b) Through leased departments in large department stores 
(c) Through bis own salesmen, as in door-to-door selling 
(d) Through direct mail. 

3. He stipulates and enforces the retail price when he consigns merchandise to 
wholesalers and retailers. 

{. He stipulates and enforces the retail prite when he sells through independent 

dealers to whom he has grante <d franchises in their re sabes ctive areas 

5. He sets the minimum resale price on his trade-marked product when he 
fuir-trades it, with the minimum fair trade price becoming a contractual require- 
ment accompanying the acquisition of the goods by wholesalers or retailers 

B. How a distributor fixes prices: 

1. A wholesaler fixes the price for goods which retailers must pay in buying from 
him. 

2. Every retail storekeeper, large or small, fixes the price on every article in the 
store, unless the merchandise is fair traded. In the latter case, he fixes his price 
at or above the established fair trade price, in the light of competitive conditions 
and his operating costs. 

3. Every retail chain fixes the price of every item in its various branches so 
that there is price uniformity in all the chain’s outlets, regardless of the varying 
levels of operating efficiency. 

1. Every retail chain or large retail store fixes the price on private brands it 
manufactures or has manufactued for it. 

5. Every retail chain or large retail store fixes the resale price on its private 
brands when they are distributed through other independdnt retailers 

©. How the public fixes prices: 

1. As citizens, the public is represented on regulatory, rate-making bodies 
exercising legal jurisdiction over the prices charged for essential public services 
Among these public rate-making bodies are the Interstate Commerce Commission 
and State public service commissions controlling the prices of public utilities and 
telephone service. Individual citizens may also appear at hearings before such 
bodies to register their attitudes on the prices charged or to be charged. 

2. As consumers, the publie exercises the key decision or veto power in the 
whole price-fixing process. Every time a seller sets a price, a consumer some 
where makes up her mind to buy or not to buy If the consumer considers a 
given price too high, she will buy some other competing merchandise or service 
If enough consumers do the same thing, the offending price which someone set, 
be he manufacturer or distributor, is going to be lowered or customer acceptance 
will be lost. The consumer is therefore the ultimate price-fixer in our economy 
as long as competition exists 

D. How the Government ‘‘fixes” prices: 1. In times of emergeney, the Federal 
Government establishes agencies such as the Office of Price Administration in the 

last war and the present Office of Price Stabilization, with jurisdic tion to control 
whatever prices are regarded as requiring stabilization in the interest of the publie 
welfare. Such ageneies derive their powers from Congress 

2. The Government, indirectly, exerts a very effective pressure on the prices 
for commodities in the open market through the use of parity prices on agricultural 
products in conjunetion with subsidies, production quotas and import quotas 
through wage and hour regulations; and through tariff policies 
ITT. Illegal price firing 

At least three types of illegal activity with respect to price fixing may be 
distinguished: 

A. Collusive “price fixing’: This means a horizontal combination in restraint 
of trade, a getting together of competitors who agree not to compete on price or 
who work out collective arrangements or conspiracies to raise, lower, or stabilize 
prices among themselves on some commodity or article. This kind of horizontal 
collusive price-fixing is a violation of the Sherman Antitrust Act. 

Bb. Unfair competition to establish monopoly: This type of illegal price-fixing 
has been deseribed by the Department of Justice as ‘deliberate operations in the 
red to eliminate competition.” To avoid this tvpe of illegal operation, chain 
stores must observe a certain price uniformity in all their outlets, regardless of 
varying efficiency, or risk charges of engaging in unfair competitive tacties in 
order to establish a monopoly. 

C. Price discrimination: This is really an illegal form of mutual negotiation on 
price and it is the antithesis of unilateral price-fixing. Here, a manufacturer or 
wholesaler may violate the law——the Robinson-Patman Act, in particular-—if he 
charges different customers different prices under the same conditions 
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IV. The role of fair trade 

The voluntary fair-trade laws are simply one method whereby a manufacturer 
may set minimum resale prices ‘‘at his peril’’ in Justice Brandeis’ words, under 
competitive conditions, just as prices are established by every seller in our econ- 
omy. Whoever sets the price, manufacturer or distributor, must make that price 
attractive to his customers or lose their acceptance, whether fair trade is involved 
or not. This is a basic law in our competitive economy. 

Under fair trade, price competition is transferred from the retail level to the 
manufacturer’s level. But this is not peculiar to fair trade. Other forms of 
resale price maintenance at the producer’s level are found legally and socially ac- 
ceptable as we have seen, for example, consignment selling, dealer franchises and 
direct selling by the manufacturer to the consumer. The only difference between 
these methods of distribution and fair trade is that in the former, the manufacturer 
does not transfer title to the merchandise to an intermediate distributor. Under 
fair trade, however, the United States Supreme Court has recognized that the 
manufacturer also retains ownership of the trade-mark which identifies the product 
he sells to a distributor. That trade-mark is the symbol of his product’s reputation 
and good will. The dealer takes title to a specific quantity of the manufacturer’s 
merchandise; but he does not acquire title to the trade-mark distinguishing that 
merchandise. The manufacturer is, therefore, permitted if he chooses, to exercise 
a basic right to protect his property, bis trade-mark,by stipulating contractually 
the minimum resale price of the product it identifies. This restrains the distributor 
from exploiting a trade-mark he does not own through means which may injure it. 


THE PRICE-JUGGLER’S BARGAINS 


Everybody loves a bargain. Any discussion of fair trade sooner or later gets 
around to consideration of bargains. The opponent of fair trade has sought to 
develop emotional bias against fair trade by asserting that it prevents consumers 
from getting bargains. When fair trade was fully effective, he soucht to prove 
his point through ‘‘flash surveys.’’ He would go into certain stores in nonfair 
trade States which were offering for sale certain articles at certain times at prices 
considerably below the then prevailing fair trade minimums. And he concluded’ 
from these most unscientific of studies that consumers in the nonfair trade States 
were better off than those in the rest of the country. In this statement, I have 
given the results of our studies which prove quite the contrary. 

Let us examine the ‘“‘bargains”’ in the nonfair trade States before May 21, 1951, 
and in a number of cities across the country during the price wars immediately 
following the Schwegmann decision. These bargains, so-called, were nothing 
more nor less than loss leaders designed to lure customers intoastore. The retailer 
who uses loss leader tacties builds his bait around national brand products whose 
value is as familiar to the consumer as the worth of a dollar bill. In fact, he selects 
precisely those national brands which have been most successful in achieving wide 
consumer popularity. The retailer advertises these selected and well-known 
products at a cut price. Dazzled by the bargain, the customers flock in. 

In many, many cases, the loss leader is nothing more than a decoy. It is very 
frequently not meant to be sold at all. Many merchants will go to unusual 
lengths to deprive customers of the very advertised “bargain” that brought them 


into the store. They will hide it. They will run out of it early in the morning. 
They will switch the customer to something “just as good.” 
Now, then, has the retailer really cut prices? The answer is ‘‘no.’”” What he 


has done is to juggle prices. He knows human nature well enough to understand 
that the instinct to shop, particularly in a store which has given the impression of 
offering merchandise at low prices, is very great. He knows from experience 
that most customers, once lured into the store, will not be able to resist the urge 
to buy other things on which the retailer realizes a substantial profit. The pay- 
off to this retailer comes from the customer’s purchase of nonbargain merchan- 
dise—the ties and slips and dresses and fishing rods which the bargain-bent 
customer also bought. 

It is proper to ask: What about Mrs. Smith, who is smart enough and determined 
enough to buy only the advertised bargain? She does get a bargain. But Mrs 
Jones, by her other purchases, enabled the retailer to recoup the loss he incurred 
in the sale to Mrs. Smith—the loss and more. 

In short, the loss leader retailer cuts a few priees; but he no more cuts prices, 
generally, than the magician on the TV sereen saws a woman in half right before 
your very own eyes. To compensate for a few price cuts, he charges more for 
other things. He can’t do otherwise because he has fixed costs and operating 
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costs, and he buys his goods at about the same price as his competitors. An 
examination of his books will readily show that the store margin on all the things 
he sells—that is, the difference between what he pays for all his merchandise and 
what he sells all of it for—is as high or higher than the margin of his competitors. 

Therefore, the American consumer has not benefited from loss leader selling 
nor will she. But the valuable trade-mark of the manufacturer is exploited and 
cheapened in the process, and other retailers’ reputations for fair dealing are 
impaired if not destroyed. 

Why don’t small retailers resort to price juggling, too, when their bigger com- 
petitors start price wars? Some do, But most do not have the dollar power to 
take the risks in a price war. Nor do they have the widely varied assortment of 
products which, a department store, for example, has. A druggist cannot take 
higher mark-ups on dresses or yard goods when he is forced to sell national brands 
of drug products below cost in a price war. Most book shops do not sell millinery 
or washing machines. In fact, most small retailers, with limited storage and 
display space, tend to concentrate on their particular lines. Thus, price-juggling 
is very difficult and often impossible for them, Furthermore, they rely heavily 
on the sale of national brands, for they do not have the resources or the institu- 
tional reputation which permit giant retailers to develop private brands. 


SMALL BUSINESS AND FAIR TRADE 


The continued survival of small business in our economy is at stake in fair trade. 
Nonetheless, small business does not ask for special favors in its behalf. The 
public has decided that some segments of the economy, for example, agriculture 
and shipping, are so important that direct and indirect subsidies are needed, 
despite the cost to the public. We believe that the public would wish to subsidize 
small business, too, if that were the only way to keep it alive. For we do not 
believe that the American people would want an economy without small business 
But, as we have demonstrated, fair trade is not a subsidy, to be paid by the people 
in the form of higher prices or in any other form. 

In curbing loss-leader selling, fair trade checks a pernicious type of unfair com- 
petition which particularly harms small business. Competition by means of loss 
leaders is unfair and antisocial because it is based on the ganging up of dollar 
power, on the huge resources needed to sell goods at a loss and stay solvent. It 
can destroy small-business men, unable to match dollars with the giants, no matter 
how capable or efficient they may be. The final outcome is the end of the compe- 
tition of the small with the big. Only the mastodons of the market place have the 
resources for such jungle warfare. 

It is misleading to talk of free competition as a justification for loss-leader 
tactics. In our society there is no free competition, if by ‘free’ is meant ‘un 
bridled.””, The American people would not tolerate such competition. No busi 
nessman is allowed to compete entirely on his own terms. He is always limited 
by what the public considers fair for all. The whole growth of a free civilization 
has consisted in tempering, in the interest of society, the liberty of the individua 
to do as he pleases. Congress has acted in the past to restrain competition 
regarded as harmful to the publie interest by passing such measures as the Sher 
man and Clayton antitrust laws, the Federal Trade Commission Act, the Food 
and Drug Act, the Robinson-Patman Act. The fair-trade laws fit closely into 
this pattern. Today they are needed more than ever due to the revolution it 
retailing that has taken place during the very 20 years of the life of fair trade 

The age of giant retailing is here, and to stay. Side by side with our 1,777,317 
retailers (according to the 1948 business census of the United States), tremendous 
retail organizations have grown up, some with larger resources than most of our 
manufacturers. Fair trade has not hindered this development, which coincided 
with the greatest economic expansion in our history. 

Twenty years ago, the first fair-trade law was passed because there had been 
abundant evidence of how price juggling could be used as a very effective weapon 
to destroy smaller competitors. Today, this weapon is more powerful and 
dangerous than ever because of the revolution in American retailing. 

A comparatively small group of giant retailers—400 out of the almost 2,000,000 
retail establishments—now have more than half the total national sales volume 


in many of the lines of merchandise they handle. These giants include larve 
department stores, mail-order houses, chain stores of various kinds, and gia 
“independents.”” Some of them, such as Sears, Roebuck and A. & P., are large 


than 99 percent of individual United States manufacturers, the census figur 
reveal 
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These 400 giant retailing organizations directly or indirectly control about 
100,000 store units throughout the country. Tn 1948, they had a sales volume of 
some $31 billion, or slightly over half of the total $60 billion volume in the retail 
fields in which they operate, according to figures furnished by EF. B. Weiss, a 
marketing consultant and author of a book on the subject In the January 1952 
issue of Grev Matter (published by Grev Advertising Ageney, Inc.), it is noted 
that exactly 20 giant retailers will turn in, during 1951, a combined volume of some 
S18 billions. In the merchandise categories in which these 20 giants did at least 
$15 billions, total retail volume in 1951 will probably be about $75 billions. In 
other words, the big ones are big. 

They are big enough to create their own private brands, some of which are as 
national as national brands. Throuch large-scale advertising and merchandisine, 
they compete intensively with well-known national brands. Such growth and 
competition are most certainly in the consumer’s interest. For they intensify, 
among other things, the price competition in the market place as between fair- 
traded national brands on the one hand, and, on the other, national brands which 
are not fair-traded as well as private brands which need not be because they are 
controlled absolutely bythe retail stores sponsoring them, 

The giant retailers have huge stakes in the market, and none can afford to 
let any other get the reputation for underselling. Without effective fair trade, 
this leads to price wars, with loss leaders as the big guns. In such price wars, 
the little fellows are trampled. As just one instance of what can happen, in the 
New York price wars of last spring, it is reported that 10 weeks of price footballing 
Sunbeam Mixmasters by the big department stores caused 5,000 small retailers 
to lose their Mixmaster business indefinitely. The United States Senate’s Select 
Committee on Small Business, in its annual report for 1951 just issued, estimated 
that if the price war had lasted 6 months, 20,000 stores would have gone out of 
business 

Many department stores, although forced to participate in price wars, recog- 
nize that such destruction of small business gravely injures our whole free enter- 
prise economy. Although department stores generally were opposed to fair trade 
20 vears ago, today a large majority of them have announced their support for 
it through polls the results of which are still to be made public. It can now be 
said that the attitude of many department store executives in the United States 
is typified by the position of Fred Lazarus, Jr., president of Federated Depart- 
ment Stores, Inc., which includes some of the country’s leading stores. Con- 
demning the New York price wars, Mr. Lazarus told his annual stockholders’ 
meeting on June 5, 1951: 

“Retailers had hoped loss-leader selling was a relic of past decades and would 
remain in the discard. For such selling is a destructive kind of merchandising. 

“Tt hits tens of thousands of small retailers who perform a real service to their 
communities as distributors of the verv merchandise being used as Joss leaders. 

“Tt injures seriously those unfortunate manufacturers who ultimately lose their 
market because their products are footballed. ae 

Because of the nature of our distribution svstem, as we have pointed out. price 
Wars today inevitably become a battle of the ciants Without fair trade. such 
battles are a perpetual sword of Damocles hanging over small business. And price 
Wars are sure to be revived, unless effective fair trade intervenes, when anv giant 
retailers decide that the hypodermic and deceptive methods of loss-leader selling 
are required to bring in the customers so that the stores ean match last vear’s 
sales volime And, as one retailer said recently before the National Retail Drs 


Croods Associatior P the price Wars to come w il] make those of last June Seem like 


-mall potatoes. 

Fair trade, while not penalizing bigness or hampering economic growth, gives 
the little fellow a chance to compete successfully, too, in terms of his efficiency, 
energy and imacination In the same period that the giants became bigger, the 
number of retail stores increased by 300.000. 


EFFICIENCY: SMALL BUSINESS VERSUS BI¢ 


It is gliblv assumed that the efficiency of big retailers would allow them to pass 
on savings by taking lower margins--and bv efficiency it is meant that costs are 


kept low in relation to sales 

Various types of retailers operate at various levels of efficienev. It ean be 

‘monstrated that the pushecart peddler in one sense is the most efficient retailer 

of all, because he has virtually no costs. But would we want a pusheart economy? 
Department stores are concededly efficient. The accepted standard statisties 

relating to department store costs are those which for 31 vears have been com- 
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piled and published by the Graduate School of Business Administration of 
Harvard University. Its Bulletin No. 134, Operating Results of Department and 
Specialty Stores in 1950, by Prof. Malcolm P. MeNair summarizes the average 
cost of doing business in a department store for that year as follows: 


Percent 
Net sales in owned departments - pele ine -.-. 100.0 
(Gross margin Sofas 5 ied . 26.5 
Total expenses ee : 32. 2 


Gross margin, in relation to retail store operations, means the charge which 
must be added to the wholesale cost of the merchandise in order to sell at a profit 
As an example, based upon the above average operating results, if the store pays 
6444 cents to acquire an item of merchandise, then it must put that item on sale 
on its counter for $1. If that item, turned into a loss leader, is sold for less than 
$1, then the store must realize a correspondingly greater margin on some other 
item of merchandise. 

What are the figures for drug stores? In 1949, a study was developed for the 
Bureau of Education on Fair Trade by William R. Spurlock, direetor of the 
Economic Research Division of Eli Lilly & Co., from data which the company 
regularly obtains for its annual Lilly Digest. The figures for this study were 
provided by 1,222 drug stores (1,051 in fair trade States; 71 in the non-fair-trade 
area). They show that in 1948: 

1. The operating costs of drug stores in the fair trade States were 26.17 percent 
of sales; whereas the comparable cost for drug stores in the non-fair-trade area 
was 27.57 percent of sales. 

2. The gross margin of fair trade drug stores was 32.54 percent, whereas in the 
non-fair-trade area it was 32.74 percent. 

3. Operating costs and gross margins of drug stores were lower than those for 
department stores, 

In 1950, operating costs of all drug stores in the country (no breakdown is 
available as between fair-trade and non-fair-trade areas) was 27.2 percent, 
whereas those for department stores was 32.2 percent. 

And, while on the subject of operating costs, it might be well to note that 
approximately two-thirds of the gross margin of all types of stores is accounted 
for by the expense of wages and salaries to American men and women seeking to 
earn a living. This two-thirds is reflected in the minimum resale price which the 
manufacturer establishes when he fair trades his product. It must be there, else 
the retailer would have no gross profits from which to pay his employees. 

All reputable retailers’ operating costs, which must be covered by their gross 
margin, include the elements which go to make retailing a service to customers 
Retailers, large and small, must stock and display a wide variety of goods, pro- 
vide clean, convenient stores, be prepared to give refunds on returned merchan- 
dise, and in many cases, to provide repair service on appliances, etc. By contrast, 
the discount house—a price-juggler under another name——operates as a parasite 
on other retailers who in effect serve as a showroom for it. Customers are told 
to examine the merchandise on display in reputable stores, note the price tags 
and then come to the discount house for bargains. But, as with other forms of 
price juggling, there is no magie secret of efficiency involved here. The discount 
house does not have the operating costs of the reputable retailer because it does 
not provide the services of legitimate retailing. 

Fair trade doesn’t guarantee a living to anybody. Under fair trade, manu- 
facturers, wholesalers, and retailers must stil! do their jobs efficiently if they are 
to stay in business. The inefficient will still go broke; but their bankruptey will 
result from inefficieney rather than from the unfair competition of price jugglers. 


FAIR TRADE AND NATIONAL BRANDS 


Fair trade helps to make accessible to a mass market many of the low-cost 
mass-produced goods which have given the American people such a high stand- 
ard of living. Mass production requires mass demand and a very wide system 
of distributors. The manufacturers of national brands create mass demand for 
their trade-marked products by heavy investments in research, advertising and 
promotion. Through the identifving trade-mark, the national brand can be 
sold on the reputation and goodwill of the manufacturer among millions of 
Consumers 

The national brand’s fine repute and wide acceptance makes it highly suitable 
(from the price juggler’s viewpoint) as price bait. But when price warring drives 
the national brand’s price lower and lower, consumers begin to doubt its intrinsic 
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quality. In the price war of last June, Bayer aspirin, with a fair trade price of 59 
cents, was finally driven down to 4 cents. Consumers drew the most damaging 
(and unfounded) conclusions as to what must have happened to Bayer’s quality. 
One customer telephoned the manufacturer to ask whether the Bayer aspirin 
being sold at so sensationally low a price was not really Bayer aspirin seconds; 
of course, it was not. Another customer told the manufacturer that she and her 
friends had a bet as to whether the advertised Bayer aspirin was really old aspirin 
that the store had failed to sell: of course, it was not, because Bayer aspirin sells 
fast. These questions are, I think, a vivid reflection of the process of product 
deterioration in the consumer’s mind which price footballing stimulates. 

I have been told that other products have also lost prestige in the eyes of the 
consumer because of loss leader tactics. Ingersoll watches are often given as an 
example of such loss of prestige and of markets. Djer-Kiss face powder, once a 
famous product, is said to have lost much of its market because of indiscriminate 
and predatory price cutting in the early 1930’s. Antony and Cleopatra cigars, 
some years ago, were price cut so much that few retailers cared to handle this 
profitless item. The manufacturer thereupon developed a new line of Antony 
and Cleopatras, called TVF, the distribution of which it controlled. When fair 
trade became effective in the 1930’s, even the former price cutters of the regular 
brand flocked to the new brand. They had found, according to the information 
given me by the manufacturer, that the public would no longer buy the regular 
line because it had come to have little value due to price cutting. 

Under fair trade, the manufacturer, if he chooses (not all do), can protect. his 
trade-mark from damage. He can retain his distributors better, and be confident 
that they will not put his product “under the counter’ or stop handling it alto- 
gether. For retailers have no incentive to handle a profitless item. Even the 
chain stores will refuse to carry a loss leader item at the point in the downward 
process where it becomes all ‘‘loss’”’ and no “‘leader.”’ 

By creating a strong demand for certain types of products, nationa] brands pro- 
vide a ready-made market for the big retailers’ private brands. The big retailers 
do not rely heavily on the reputation of the national brands. With ample capital 
for promotion, they can sell their private brands on their own reputation. Some 
private brands, in fact, sell more widely than leading national brands in the same 
general class. The big loss-leader retailer, therefore, has no qualms about doing a 
national brand to death by using it as bai‘, since his real aim is to sell his private 
brands (generally at higher margins). After he is through with one national 
brand, he simply starts on another. This, however, is definitely not true of all 
big retailers. Some big retailers do not engage in loss-leader operations. They 
merchandise vigorously and effectively. They sell their own private brands, and 
the ins‘itutions behind them. They have intensified competition, fair competi- 
tion, in the market place. Fair trade will take nothing from them. 

The small retailer cannot sell on his own reputation. In effect, he hitches his 
wagon to the reputation of the national brand, in order to compete with the big 
stores. National brands are his basic stock-in-trade. If his basie inventory 
becomes unsa'able except at ruinous losses, his livelihood is threatened. As he 
watches his customers troop off to the price juggler, his costs begin to catch up 
with his sales. He begins by cutting wages and firing. The end of his road is 
bankruptcy. 

But it is the manufacturer who has the greatest stake in the national brand. 
The retailer may be able to sell many national brands, but the manufacturer can 
sell only one (figuratively, though not literally), his own. Years of hard work 
and heavy financial invest nents in research, manu‘acturing, sales, and pro notion 
may be wiped out when his valuable trade-mark is caught in the cross-fre of a 
price war. 

FAIR TRADE YESTERDAY AND TODAY 


The American people have tried and approved fair trade. For two decades, 
the citizens and legislatures of the 45 fair-trade States have had every opportunity 
to observe the effects of their fair-trade laws, and to repeal them if they wished. 
None has ever been repealed. Sixteen high State courts have found fair trade 
constitutional, while one one—that of Florida—held Florida’s original Fair Trade 
Act unconstitutional. The Florida State Legislature, however, has enacted an 
amended fair trade law, designed to meet the State Supreme Court’s objections. 
In 1936, the United States Supreme Court upheld the constitutionality of the 
State fair-trade laws. Congress, in passing the Miller-Tydings Act, endorsed the 
operation of fair trade in interstate commerce. American consumers have over- 
whelmingly cast their vote for fair trade, for they have consistently bought more 
and more gcods sold under fair trade. 
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Fair trade legislation has its viewers with alarm, of course. But a glance at 
history reminds us that almost every constructive piece of legislation now on the 
statute books had its viewers with alarm, too. In the course of legislative debate, 
the Sherman Antitrust Act was condemned as a statute which would crush 
competition. The Federal Trade Commission Act was cailed an infringement 
upon our basic liberties. The establishment of the Federal Reserve Systein was 
‘alled un-American, and it was prophesied that the Securities and Exchange Act 
would destroy the operations of the stock market and undermine the savings of 
the American people. 

On the other hand, distinguished Americans have spoken out powerfully on 
behalf of the concept of resale price maintenance, as for example: 

The late Justice Oliver Wendell Holmes of the United States Supreme Court 
said in 1911: “I cannot believe that in the long run the public will profit by this 
Court permitting knaves to cut reasonable prices for some ulterior purpose of 
their own and thus to impair, if not to destroy, the production and sale of articles 
which * * * the public should be able to get.” 

Another Justice, the late Louis D. Brandeis, observed: 

“The position of the independent producer who establishes the price at which 
his own trade-marked article shall be sold to the consumer must not be confused 
with that of a combination or trust which, controlling the market, fixes the price 
of a staple article. The independent producer is engaged in a business open to 
competition. He establishes the price at his peril—the peril that, if he sets it too 
high, either the consumer will not buy, or, if the article is nevertheless popular, 
the high profits will invite even more competition. 

“The consumer who pays the price established by an independent producer in 
a competitive line does so voluntarily; he pavs the price asked, because he deems 
the article worth that price as compared with the cost of other competing arti- 
cles * * * The competition attained by prohibiting the producer of a trade- 
marked article from maintaining his established price offers nothing substantiol. 
Such competition is superficial merely. It is sporadic, temporary, delusive It 
fails to protect the public where protection is needed. It is powerless to prevent 
the trust from fixing extortionate prices for its product. The great corporation 
with ample capital, a perfected organization, and a large volume of business can 
establish its own agencies or sell direct to the consumer, and is in no danger of 
having its business destroyed by price cutting among retailers. But the prohibi- 
tion of price maintenance imposes upon the small and independent producer a 
serious handicap * * 

“‘Already the displacement of the small independent businessman presents a 
grave danger to our democracy. ‘The social loss is great; and there is no econom e 
gain * * * Shall we under the guise of protecting competition further fost r 
monopoly by creating immunity for the price cutters? 

“America should be under no illusions as to the value or effect of price cutting 
It has been a most potent weapon of monopoly—a means of killing the small! rival 
to which the great trusts have resorted most frequently. It is so simple, so 
effective. Farseeing organized capital secures by this means the cooperation of 
the shortsighted unorganized cons imer to his own undoing. Thoughtless or “eak, 
he vields to the temptation of tri ling immediate gain, and selling bis birthright 
for a mess of pottage, becomes hinself an instrument of mononoly.’’ 

_ late Chairman of the Federal Trade Commission, Col. Charles H. Mare!, 
said: 

“These fair trade acts, supplemented by the Federal Fair Trade Enabling Act, 
are deliberately designed to keep competition in American business. Those wh» 
opposed these acts, on the other hand, sought to destroy competition. They 
knew—and it is the settled rule of economics—that competition destroys price 
fixing and gives products to the public at the lowest possible cost * * = *. 

“If the people of the United States want monopoly, if they want all the avenues 
of production and distribution in a community controlled by one or a few, then 
loss-leader selling is a way to obtain this. If, on the other hand, they do not want 
to put all the production and distribution of the necessities of life into one or a few 
hands, then the competition of the small-business man must be present and 
unfair trade practices must be prohibited * * *, Loss-leader selling is one of 
the most remorseless enemies of healthy competition.” 


EFFECTIVE VOLUNTARY FAIR TRADE 


Fair trade does not put the Government into business. It involves no form of 
governmental price control. No Government agency enforces fair trade or spends 
a nickel on it. All fair-trade contracts are purely private, enforceable only by the 
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parties at interest. Commercial disputes arising from the operation of fair trade 
are resolved, as with all other commercial disputes, either by negotiation between 
the parties at interest or by litigation. 

Voluntary fair trade is quite different from both the so-called mandatory fair 
trade laws and State unfair sales acts. The former apply primarily to the 
distilled spirits industry and require manufacturers and distributors to set mini- 
mum resale prices for liquor. The aim of these so-called mandatory fair trade 
laws is social, namely, to prevent the overconsumption of alcoholic beverages 
that might result from price wars. Unfair sales acts, in force in some 31 States, 
prohibit below-cost sales on such commodities as cigarettes and set a minimum 
margin for the retailer. They are government-enforeced. The fair trade with 
which this brief is coneerned has nothing to do with either government com- 
pulsion or government price-setting. 

Under effective fair trade the fair-trade contract applies to all distributors who 
handle the trade-marked goods covered by the contract—even to those who do 
not sign the contract. For the price juggler would never voluntarily sign a fair- 
trade contract. The 45 States which enacted fair trade recognized that and 
wrote the so-called nonsigner clause into the law. Just as the traffie laws are 
designed to curb the reckless driver, so fair trade was designed to curb the price 
juggler. Nothing compels him to carry fair-traded merchandise, but, if he chooses 
to, knowing it is fair-traded, he is required by the nonsigner clause to respect tie 
eonditions of sale. And unless the nonsigner clause is effective in both intra- 
state and interstate commerce, retailers everywhere are at the mercy of irre- 
sponsible price jugglers. 

Today, 20 vears of progress in fair trade are in jeopardy. The Schwegmann 
decision, While inferentially reaffirming the constitutionality of the State fair-trade 
laws, held that the Miller-Tydings Act could not be interpreted as covering the 
nonsigner clause in interstate commerce. The so-called Wentling decision of the 
Third Cirenit Court of Appeals held that retailers are not bound by fair-trade 
prices when they sel! across State lines. The effect of these decisions is to enfeeble 
fair trace in inierstate commerce. They raise the question, Did Congress in 1937 
mean to make a futile gesture in passing the Miller-Tydings Act? The friends 
of fair trade do not think so. Quite the contrary, they believe—as everybody 
for some 14 years beiieved—that Congress intended to make fair trade fully 
effective in interstate commerce. All the friends of fair trade ask today is that 
Congress do now what it thought it did in 1937, but which the Supreme Court in 
1951 said it did not do. 

The Schwegmann and Wentling decisions also seriously weaken the right of the 
States to regulate their cwn affairs. Neariy all fair-traded products as they go 
from manufacturer to consumer m ve between, as well as within, States. The 
question of what is intrastate, as distinguished from interstate, commerce is a 
most difficult one to decide, as shown by the multiplicity of conflicting court 
decisions on fair trade since the Schwegmann ruling. Almost any form of com- 
merce invoiving fair-traded national brands, even within a State, may now be 
regarded by some courts as “interstate’’ commerce and hence subject to the 
Schwegmann ruling. Consequently, the right of each sovereign State to adopt 
for itse.f an effective fair-trade polieyv is virtually nullified. 

Unless fair trade is made healthy again, the recurrence of vicious price wars is 
more than ever likelv. ‘the soaring cost of living has led to marked consumer 
resistance. For the foreseeable future, we shall have a buver’s market. As 
retailers bid for their share of the consumer’s dollar, competition will be fiercer 
than ever. ‘The pressure for the giants of retailing to let loose price wars will be 
multiplied tenfold. 

Efiective fair trade laws, while they will not and should not restrain the coming 
struggle for retail power, will nevertheless help to avert the destruction of small 
business in this struggle. ‘Lhis small business comprises not alone the drug indus- 
try. It includes also these other fields: cosmeties, books, jewelry and watches, 
automobile accessories, electrical appliances, sporting goods, hardware, cameras 
and photographie supplies, tobacco products, and housewares. 

National brand products sold under fair trade through wholesale and retail 
outlets are estimated to account for something over $5 biliions of annual sales 
volume. But these wholesalers and retailers understand that fair trade is only 
one form of resale price maintenance. They know that resale price maintenance 
has other legal bases, as well. They know, too, that approximately $30 billions 
in annual retail sales in this country are accounted for by trade-marked products 
with standard retail prices maintained by consignment selling, dealerships, and 
other legal forms of price maintenance used by manufacturers without recourse to 
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fair trade. They know that these trade-marked products include automobiles, 
newspapers and magazines, home furnishings, radios and household appliances, 
and certain apparel. If the practice of resale price maintenance is economically, 
legally, and socially acceptable for a large group of producers who are able to use 
consignment selling or similar distribution techniques, the friends of fair trade 
believe it would be illogical and discriminatory to oppose resale price maintenance 
under voluntary fair trade. For, if resale price maintenance be socially and 
economically unacceptable under fair trade, it cannot be acceptable under any 
other concept of law. 

The importance of restoring the fair trade laws to their former strength and 
effectiveness has been clearly recognized in the latest annual report of the United 
States. Senate’s Select Committee on Small Business. In chapter 10, The Fair 
Trade Laws, the committee reaches the following conclusions: 

“The events of the past year in the field of fair trade have been of grave con- 
sequence to your committee. In particular, the Schwegmann decision and the 
ensuing price wars were viewed as matters of tremendous import to small busi- 
ness. Had the price wars continued, they could have done incalculable harm to 
countless small businesses. The memory of the early 1930’s and the great num- 
bers of small, independent concerns that were then lost to the economy directly 
as a result of similar price wars is still fresh. The possibility is strong that the 
damage to fair trade wrought by the Schwegmann decision might well prec ipitate 
similar business failures should our economy suffer a — len reversal * * 

“Your committee is hopeful that the members of the business community will 
recognize their responsibilities in this situation and that they will realize the 
dangers inherent in loss-leader selling and cutthroat competition, that they will 
realize that such practices can result only in damaging the wholeeconomy * * *, 
The good sense and recognition of their responsibilities should impel the over- 
whelming mass of the business community to the logic and wisdom of fair trade, 

“Your committee intends to keep a close watch on fair trade during the coming 
months. It will scrutinize closely the efforts of the business community to police 
itself. It will also be vitally interested in the progress of pending legislation on 
fair trade. The advantaces of fair trade are evident, and your committee will be 
awake to any opportunities in the leat ‘lative field that would renew the stability 
and security of small business. The Nation’s economic well-being depends to a 
large extent on the vitality of America’s small businesses. Threats of price wars 
must be eliminated if that vitality is to endure.” 

One of the Nation’s top department store executives warned during the height 
of the price war in New York last spring: “If we don’t protect middle-class busi- 
ness, the country will wind up with a couple of big monopolies and 150,000,000 
proletarian workers.”” In the two decades of fair trade, efficient big, medium, and 
small retailers, independents and chains, in villages and cities, flourished side by 
side. Fair trade has guarded that precious right to work for one’s self which is 
basic to our free enterprise economy. That right cannot long endure if small 
business in America is permitted to be destroyed by unfair competition. Mem- 
bers of Congress must ask themselves whether the disappearance of the right to 
dream and plan and build one’s own business is not too high a price to pay for a 
few phony bargains. 

For all these reasons, Dr. John W. Dargavel, executive secretary of the National 
Association of Retail Druggists, and chairman of the bureau of education on fair 
trade, joins me in urging upon the Interstate and Foreign Commerce Committee 
of the House of Representatives a sympathetic consideration and, we hope, a 
favorable report on H. R. 5767. 

Mr. Mermey. Mr. Chairman, I will refer to my statement as I 
speak, but I prefer not to spend my time merely reading it, because 
it is possible for you to do that. 

Mr. Crosser. Without objection, the statement, the written state- 
ment, will go in and I[ suggest that it be put in ahead of your oral 
statement. 

Mr. Mermey. I should like at this point to give you a little more 
of my background in the competitive market place. I happen to 
have been brought up in the retail grocery business. IT did all of the 
chores that a son does in his father’s establishment, and as it happens, 
my own father’s establishment went out of business because of de- 
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liberate operations in the red to eliminate competition on the part of 
large retailers. That happened many years ago. 

During the early days of NRA I was the executive secretary of the 
local Retail Code Authority for the City of New York, and over many 
years it has been my privilege to represent retail organizations, de- 
partment stores, manufacturers, and wholesalers, so I think I have 
had at least a little view of fair trade. 

Now, we are here today, as Mr. Patman so ably stated, because 
the Supreme Court of the United States on May 21 of last year decided 
that the Miller-Tydings Act does not do what all of the friends and 
foes alike of fair trade thought for 14 years that it did do; namely, to 
make fair trade completely effective in interstate commerce and affect- 
ing those States that have fair-trade laws. 

The Supreme Court held that the nonsigner clause, because it was 
not completely written into the Miller-T'ydings Act, was not effective 
when interstate commerce was involved, even though the Supreme 
Court in 1936 had held the nonsigner clause completely valid in respect 
to the State acts. 

Now, fair trade is a rather complicated subject, I think. I have 
been with it for some time and I still find there are new things I learn— 
things I did not understand before. It has several economic implica- 
tions and I should like to present them to the commuttee. 

I shall not address myself, however, to the legal language of the bill. 
Others more competent than I will discuss the legal language of the 
bill, and the law. 

I hope that any consideration of the merits of fair trade will reflect 
facts, and will not reflect generalities not soundly supported by facts. 

And when I refer to fair trade, I would like to suggest that I am now 
referring to effective, voluntary fair trade—fair trade which we had 
in this country until the Supreme Court decision of last vear. 

Now, fair trade is a law—it Is a law of unfair competition. Its pur- 
pose, as stated in the preamble of every State fair trade act, is to 
protect trade-mark owners, the distributors and public alike, and I 
should like to demonstrate how the fair trade acts have done precisely 
that. 

The fair trade law permits a manufacturer, if he chooses to do so, 
and only if he chooses to do so, to establish a minimum resale price 
of his trade-marked article. 

The purpose of that permission is to allow the manufacturer to 
protect that trade-mark against damage from a type of unfair competi- 
tion which Mr. Patman here has called loss-leader selling. 

The Supreme Court in 1936 held that the trade-mark belonged to 
the manufacturer, did not go over into the ownership of the retailer 
when the retailer bought the goods; that the trade-mark is a valuable 
piece of property and should not be exploited by others for their own 
benefit to the detriment of the owner of the trade-mark. 

In addition to the trade-mark, the law permitting resale price 
maintenance also protects the distributors against precisely the same 
kind of damaging competition, competition that is completely unfair; 
and I think it can be demonstrated here, and I hope I shall be able to 
demonstrate it to your satisfaction, that the law has also protected the 
consumer admirably. 

Now, then, I would like to take up the question of price behavior 
under fair trade. 
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As you know, the Consumers’ Price Index of the Bureau of Labor 
Statistics stands, at December 15, at 189.1, or 89.1 percent above 
the 1935-39 average. 

I should like to tell you that if all prices of all articles in the index 
had behaved like fair trade prices, and particularly fair trade prices 
in the drug industry, of which we have made some studies, there would 
be no need for any governmental price control; there would be no 
OPS. The fact of the matter is that fair-traded drug prices from 1939 
to December of 1950 went up only 10.5 percent, and I should also tell 
you that the fair-traded drug prices of 1939 were on the average | per- 
cent less than they were for the same products in 1929 before there 
were any fair trade laws. 

We have got the study brought up to date, taking it through 
December 1951. That information is not here at the moment. It 
will be presented by another witness. But I know that bringing it 
up to date adds something on the order of 3 to 5 percent to the 103s 
percent, which gy * it to something like 13% to 15% percent—13% 
percent increase 1 . fair-traded drug prices since 1939 as against 89 
percent increase in “ph Consumers’ Price Index. 

That is rather a remarkable study. The study that I referred to 
was made from the Bureau by McKesson & Robbins. It was a very 
exhaustive study and it should be stated that it took in all of the 
leading items in the field. It took in enough items to account for 
90 percent of $2,400.000,000 sold at retail, so that it was not a pick- 
and-choose survey based on selecting certain items that are sold in 
drug stores in order to prove a point. 

It was there solely to give accurate information and on that score, 
I should like to say there have been many surveys. And | am quoting 
the word “surveys” here, because I do not believe they are real surveys 
on a scientific basis. Many surveys made in the past have been m: ade 
for the purpose of trying to prove that fair trade prices are too high; 
that except for the fair trade laws, we could sell this item and this item 
and that item for considerably be low the fair trade price. You could 
go into St. Louis, into Kansas City, into Houston, and you might go 
into Washington, D. C., and on certain days, and in certain stores, 
and buying certain products, you might come to the conclusion that 
fair trade has kept the prices up; and yet, if you were to go to the same 
stores on the same days and select other articles of merchandise, you 
could have come out with the conclusion they were the highest-priced 
stores in the community, because the fact of the matter is that the 
low- pric ed articles, as Mr. Patman said, were the worms on the fisher- 
man’s hook, the bait to drag the customers in; not necessarily to sell 
them those advertised bargains, but to make a profit on the customer’s 
entrance and shopping in the store: to sell him many other articles 
which not only were not price cut, but which indeed may be over- 
priced, in order for the store to make the profit it has got to make to 
stay in business. 

There are no miracles in merchandising. There are no miracles 
on Thirty-fourth Street or anywhere else and if this committee, I 
submit, should get the books of anv of the presumed champions of the 
consumer, and I put “champions” in quotations, and examine two 
little figures, you would find for yourself, that the retailer, however 
big, however small, is not a philanthropist when he is behind the 
counter, 
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He is pursuing the profit motive, and properly so. : 

You take the two figures. The one is the volume of sales during 
the whole vear. Take all of the sales, not just an item here and an 
item there. And, the second figure is what the cost of that mer- 
chandise was to the store. And, what do you find? 

In the case of department stores over the United States, the best 
studies I know of are those made by the Harvard Graduate School 
of Business Administration, and you will find that the department store 
requires a margin, or required a margin in 1950, the latest figures 
available, of 36.5 percent. 

In other words, if the department store pays 64.5 percent on the 
average for all of its merchandise, it has got to sell that merchandise 
at one dollar in order to pay the operating costs, the fixed charges, the 
taxes, and still leave a little something for that profit. . 

Now, in the case of the drug stores of the United States, that margin 
happens to be only 32, and the reason the department store can still 
make a profit despite the fact its operation costs are higher, its margins 
are higher, lies in the fact that the department store can probably 
buy at a lower price because of its huge volume of purchasing. 

Now, as to operating efficiency, I hear a great deal about that. 
The Harvard studies will show you that the department store operat- 
ing costs are 32.2, in 1950, that is to say, out of every dollar 32.2 cents 
represents nothing more nor less than the operating costs, and I might 
say out of that 32.2, fully 66% percent of that operating cost Is wages 
and salaries of American men and women trying to earn a living in 
this country. 

In the drug stores of the United States, in 1950, the operating cost 
was 27.2 percent—five points less than the department stores. 

So, I hope you do not have the impression that the smaller retailers 
are necessarily less efficient than the bigger retailers. They are not. 

Now, I do not mean to imply that the big retailers are less efficient, 
because they have a higher operating cost. The nature of their busi- 
nesses require that higher operating cost, and I hope that you do not 
feel that the retailer in the fair-trade areas of the United States is less 
efficient than the retailer in the nonfair trade areas. 

That is a distinctly disproved fact because our own figures for 1948, 
the last vear for which we have figures, show that the operating cost 
of all of the drug stores in America in the 45 fair-trade States was 26.17 

ercent of sales; and when you take the non-fair-trade area, taking 
Missouri, Texas, Vermont, and the District of Columbia, the operating 
costs of those drug stores happens to have been 27.57 percent. In 
other words 1.4 percent higher in the non-fair-trade areas. 

And, I would like to also give you a price ¢omparison as between 
the non-fair-trade areas and the fair-trade areas. You know, you have 
heard so often that except for fair trade I would sell it for less. We 
wanted to find out if that was so and the Bureau engaged the services 
of a distinguished marketing research organization to find out for us, 
and they undertook a study in 1949 for a period of 6 months: took a 
sample of 770 drug stores in the country, and [ might tell you I know 
the sample is completely accurate because I have seen their figures 
based upon that sample. They took 26 drug items, the leading 26 
drug items in this country; the drug items that are so popular that if 
they could be used for loss-leaders, in the absence of fair trade. they 
would be so used. ‘ 
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You would assume that in the nonfair trade areas of the United 
States, the consumer would pay less for those articles, but the fact 
is quite the reverse. 

The fact is that out of 17 of those 26 articles, the consumer in the 
fair trade States paid less than .the consumer in the nonfair trade 
States. On 9, the consumer paid less in the nonfair trade States 
than in the fair trade States, and if vou rolled all 26 articles into a 
single composite article, giving due weight for prices and volume, 
you would find that the consumer in the fair trade States in 1949 
paid one-tenth of a cent less on every single article of merchandise 
than the consumer in the nonfair trade States. 

Now, we thought we would find out what happened to prices of 
the same articles as a result of the Supreme Court decision. I have 
just gotten that study in and have not had a chance to analyze it, 
but I can tell you this about that study: I can tell you that taking 
the March-April finding of prices in the drug stores of America, fair 
trade and nonfair trade, and then taking the July-August figures, to 
allow for the effect of the Supreme Court decision, you find that in 
the fair trade areas of the United States, out of 24 products here, 10 
products went up very slightly after the decision, as against the price 
before; 10 products went down very slightly, and 4 remained station- 
ary. If you take the nonfair trade States of the United States, you 
will find, believe it or not, 15 of the 24 products had their prices 
increased after the decision of the Supreme Court; 8 had them re- 
duced; 1 was stationary. And where in 1949 you had a differential 
of one-tenth of 1 cent in favor of the consumer in the fair trade 
States, in 1951, taking the entire 6 months, the consumer in the fair 
trade States enjoyed a price advantage, a price differential in her 
favor, of 1.4 cents on the 24 leading articles sold in a drug store. 

So that any suggestion that the consumer has been in any way 
penalized by fair trade just does not stand up under scientific in- 
vestigation. It stands up only in the kind of survey that selects 
certain stores, certain products at a certain time to prove a point. 

Now then, you might ask how is it possible? The question was 
raised here on an investigation of price fixing. How is it possible— 
since it is alleged that we have a fair trade price-fixing situation here 
and | would like to go into that term in a minute—that you can have 
these low prices in the fair trade States, and the answer, gentlemen, as 
Mr. Patman gave you, lies in just one simple little fact. 

It lies in competition. There is competition in the market place. 
There is perfectly fantastic price competition in the market place. 

[ said that the manufacturer could establish the minimum resale 
price if he chose to do so in selling his trade-marked article to the 
distributors; but when he established that minimum resale price, he 
did so at his own peril. He establishes it too high, he might not sell 
his merchandise in the fierce competition of the market place. If, 
despite the price, this article continued popular because of consumers 
buying it, they bought it because they thought it was worth the 
money. In that event, the profit that the manufacturer would make, 
as Mr. Justice Brandies pointed out in 1913, the profit that he would 
make would encourage and stimulate additional competition to share 
in those profits. 

In other words, you have in truth a free enterprise system with 
free and fair competition rather than with free and unbridled and 
unfair competition, and that is precisely what your fair-trade law does, 
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I would like to show quantitatively some of the competition that 
you have got in the market place and I have taken as my authority 
one of the leading opponents of fair trade, the Consumers’ Union; 
the Consumers’ Union publishes monthly what they call Consumer 
Reports’ Buying Guide, and every month the consumer reports are, 
for my money, proving that fair trade gives you full competition. 

Take a look at the various reports. ‘Take the dentifrices. There 
are 93 dentifrices on the market. Some of them are national brands; 
some of them private brands; some of the national brands are fair- 
traded and some are not. 

You can pay as little as 4.2 cents an ounce for a brand of tooth- 
paste and you can pay as much as 26.2 cents an ounce for a brand of 
toothpaste. There is nothing in the fair-trade law that requires a 
consumer to pay 26.2 cents. 

If she thinks that 4.2-cent article is value to her, she can buy it. 
There is nothing to prevent her from getting it. 

But, let it not be mistakenly understood that the only competition 
is in the drug stores. All of you shop. All of you have been in stores 
and you see the competition for yourselves. But, let me show you, 
in the case of silverware. There are nine brands of plated silverware. 
You can buy it from $28.95 to $69.75. 

This is from the Consumer Reports. 

There are 58 brands of sterling ware ranging from $21.50 to $49.50. 

There are 8 brands of exposure meters ranging in price from $14.95 to 
$32.50; 14 brands of lens tissue; 56 brands of face powder; 51 brands 
of laundry soap; 76 brands of toilet soap ranging from something like 
32 cents per pound, dry weight to $10.50 per pound. And as I say, 
the fair trade law does not require a consumer to buy the $10.50 
article. 

There are six models of automatic coffee makers, and so on down the 
line; 48 brands of household ammonia; 10 brands of gold point foun- 
tain pens. 

You have a long list here. Take toasters, 14 brands—price range 
from $9.75 to $24.50 for the automatic electric; for the nonautomatic 
electric there are seven brands. 

Ten brands of nonautomatic washing machines; 17 brands of auto- 
matic; 45 brands of cold cream. 

And, when you get into the electrical appliances—and this is not 
from the consumer reports, but rather from the Sunbeam Corp., in a 
complaint which they filed against a store. You will find that there 
are 48 brands of electric irons. You can get them from $3.45 to 
$21.90. 

The consumer is the price boss, because what she determines to buy 
determines the success or failure of the product in the market place, 
whether it be fair traded or not. 

That reflects completely the intense competition in that market 
place. 

There are 21 brands of electric stoves, 15 electric mixers and 11 
electric shavers. 

This is a quantitative examination of competition; price compe- 
tition in the market places. 

1 would like, if I may, to give vou also a qualitative determination. 

Fair trade is to me an extremely interesting kind of law. It has 
been on the books for 20 vears. It started in the State of California 
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in 1931. In 1933 California learned from practical experience that the 
1931 law was ineffective; ineffective, because the person at whom the 
law was aimed could not be reached through the law; because there 
was no nonsigner provision in the 1931 act, and so under the amend- 
ment of 1933, the nonsigner of a fair-trade contract was required in any 
given State to abide by the terms of that contract. 

In effect that retailer was told, “If you do not like to handle mer- 
chandise on which the manufacturer has established a minimum resale 
price, there is no law requiring vou to do so, but when you knowingly 
accept that merchandise in the knowledge of the fact that the manu- 
facturer has established a minimum resale price, you have got to 
abide by its terms.” 

And, as you know, gentlemen, the Supreme Court upheld the non- 
signer clause in 1936. 

From 1931 till 1952, we have seen an expanding economy in the 
United States. We have seen the development of what we call big 
retailing, but also an increase of 300,000 small retailers. There are 
400 giant retailers in this country that do almost 50 percent of all of 
the retail business in many of the lines they carry. There are 20 
giant retailers in the United States who in the vear 1951 had a gross 
volume of sales of $18 billion. There is one, Sears, Roebuck, with a 
volume of $2,400,000,000 in 1951, and that, | might say, happens to be 
precisely the figure of all of the drug sales of the druggists in 1951. 

Now, then, those big retailers, those giants, have developed private 
brands, so-called private brands of their own. Some of those private 
brands are bigger than national brands. 

As we know, Bokar coffee of A. & P. is the largest selling brand of 
coffee in America. Allstate tires of Sears, Roebuck is going up in 
sales perfectly tremendously. 

Here I submit to you, you can examine the kind of price competition 
you get from Sears—Sears to my knowledge has never engaged in 
cutthroat competition on somebody else’s name brand. Sears, how- 
ever, has developed its own brands, which are in competition with 
those national brands. That is good, free, honest, and fair competi- 
tion, and believe me, those private brands of a giant retailer are 
exerting a very wholesome influence on prices in the entire market, 
They are hurting nobody’s brand, except in terms of their ability to 
take away business fairly. 

They are not exploiting anybody else’s name for their own good. 
They are exploiting their own names. And I might suggest, as Mr. 
Patman ‘suggested, when Sears sel!s Allstate tires he sells them at the 
same price in every outlet that Sears has all over the United States, 
and if he did not Sears would not have a reputation for too long. He 
wouldn’t be regarded too highly by consumers, because consumers 
wouldn’t know which ones were getting a fair buy and which ones 
weren’t. Sears in effect, as Mr. Patman said, enforces its own resale 
price maintenance. You and I know that it isn’t possible for an 
organization like Sears or an organization like the A. & P., with 
four or five thousand outlets, to be so blessed that every single one 
of its outlets will have prec isely the same operating cost. ‘Ihat is 
impossible. How does Sears and how does A. & P. and how does ev ery 
other giant establish the price that the consumer will pay for its own 
brands? It establishes that price on the basis of the average of their 
own distributing efficiency, not on the most efficient A. & "P. outlet t, 
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because then every other A. & P. outlet would go broke; nor the less 
efficient outlet, because on that basis A. & P. would price itself out of 
the market, but on the basis of the average of efficiency. 

Thus you get a mark-up, a mark-up that. reflects that average. If 
there be outlets in the A. & P. chain that are substantially below the 
average in efficiency, the price of the product doesn’t change, the 
manager of the store changes, he is fired, and another manager is 
brought in to try to get the average up, and if another manager cannot 
doit, pretty soon an A. & P. decision is made that that is an unprofitable 
store, and closes it. Thus in fair trade precisely the same, the fair- 
trade margin that the manufacturer establishes in his minimum resale 
price, reflects the average of efficiency of all of his distributors in | 
America, reflects that average in terms of the price, and reflects also | 
the competitive conditions in the market place. If retailers can’t | 
make a profit on that average of efficiency they either sell the store or | 
they go into the bankruptcy courts, and that 1s fine. 

The same pricing happens whether we deal with private brands or 
national brands, chains or independents. It is an average of effi- 
ciency, and I would like to suggest here that if you pursue to its logical, 
and I might say absurd conclusion, that the resale price should reflect 
only the highest efficiency, vou will have in America nothing but a 
push-cart economy because the push-cart peddler is the most efficient 
retailer in America in terms of his operating costs as against sales. He 
has got no overhead. He has got no wages, and no salaries, and he has 
got no rent and he has little taxes. He could charge less than anybody. 

But who in America wants a push-cart economy? Thus for the idea 
that you should arrive at resale price on the basis of the highest dis- 
tributor efliciency. 

Also, there is another variable in connection with efficiency that 
may interest you. When I go shopping at a store, I buy like that. 
The store has sold me for considerably less than she has sold my wife 
because my wife takes a little more time to shop. Did I get it for less? 
Not on your life, I paid the same price as my wife did, because the 
retail store, be it a price-cutter, so-called, or any other kind, the 
retailer in establishing the prices at which it will sell its goods likewise 
takes the average of efficiency of all the transactions over a given 
period of time, and not one sale, and not two sales. So that I think 
it can be demonstrated that the fair trade price reflects efficient 
operation. It isn’t intended to protect the inefficient; it is intended 
to protect the efficient retailer who wants to dream that he can go 
into his own business, to protect him against just one thing—the 
unfair competition of dollar power ganging up on him. 

That retailer wouldn’t dream of going into a poker game with 
unlimited stakes against the man with huge resources, but without 
fair trade you are asking him to go into the poker game of the market 
place with his limited resources, to compete with the man with great 
resources. The ganging up of dollar power is something that is 
entirely foreign to the United States. You have other laws on the 
books, the antitrust laws, the Robinson-Patman Act, and you can 
take any number of other laws and you will find that the purpose 
is not to permit free competition if by free you mean unbridled, but 
rather to permit free and fair competition, so that everybody in the 
economy has an equal opportunity to make good if he can. There is 
no protection here for the inefficient, they will go out of business. 
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Now, I have heard a great deal about price fixing, that word is very 
frequently used with respect to fair trade. Price fixing has an oppro- 
brious connotation. It means something bad to the average person 
and rightfully so for the most part. The antitrust laws address them- 
selves to price fixing. That is the ability to establish or stipulate 
resale prices in the absence of competition due to collusion, conspiracy, 
agreement, or otherwise; that is your antitrust laws as I see them. 
That definition doesn’t apply to fair-trade prices. Sure, prices are 
fixed in the American economy, if you mean by ‘‘fixed” the establish- 
ment of a price by the seller without prior negotiation with the buyer. 
Practically all prices in the economy are so fixed with the exception of 
the price you pay for stock on the Securities Exchange, or commodities 
on the Commodity Exchange or perhaps real estate. There you have 
negotiation. Outside of that, somebody establishes the price that the 
consumer will pay and that person is the seller. He doesn’t ask the 
buyer, “‘What will vou give me,”’ he says this is what | want. And he 
has been saying “This is what I want” since the Civil War. Before 
the Civil War in the United States we didn’t have that kind of an 
economy. We had a bargain and haggle economy, and it is the kind 
of an economy you have today in some of the depressed countries of 
the world. 

In bargaining and haggling, who gets the best price? The customer 
who is the fastest talker. And she was pitting herself against the 
retailer with a lot of experience. Was anybody happy? No, nobody 
was happy, because even the customer who got the best buy just 
wasn’t sure that she got the best buy; and when somebody else paid 
a little more for an article than her neighbor she was unhappy. It 
looks like a terrible system for us today. Yet, would you believe it, 
it took vears land years and years of pioneering by John Wanamaker 
and A. T. Stewart, going all over this America of ours telling retailers 
the advantage of instituting a one-price system to every customer 
policy, and the reason it was so hard to do is because it is very difficult 
to change habits of thinking and habits of practice, long-established. 
Thus it is with fair trade. Fair trade gives you all of the competition 
in the world at the retail level, first between the fair-trade price and 
the list price of an article, and I assure you that the list price is gen- 
erally higher than the fair-trade price, and second on the manufac- 
turer’s level, as between the manufacturers in the market place who 
are trying to get the market for their products. There is plenty of 
competition. Only it is slightly different from what a lot of retatiovs 
in America have been used to. And it takes out the element of the 
exploitation of somebody's good name by somebody else. 

So that when it comes to price fixing, if by price fixing vou mean the 
establishment of a price by the seller without reference to the buyer, 
certainly you have price fixing in the economy. You may interpose 
that the fellow owns the product, or he is selling it direct to the 
consumer, and therefore he can charge whatever he pleases. | 
understand that. But in this economy today you have resale price 
maintenance, it is perfectly legal. You have resale price maintenance 
when a publisher sells on consignment, and sells his newspaper. 
Every magazine and every newspaper in America, barring none, is 
sold on the basis of precisely the same type of resale price maintenance 
that you are trying to effect in the fair-trade law. And the legal basis 
happens to be consignment selling. Technically the product belongs 
to the publisher until the news dealer gives the publisher the money, 
less the profit on the newspapers that are sold. 
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Let us take automobiles. Every automobile in America since the 
automobile industry was founded has been sold on the basis of legal 
resale price maintenance, everyone of them. And indeed it is my own 
judgment that that helped to make the kind of an automobile industry 
that you have. The manufacturer said to his prospective dealers, 
“7 will give you an exclusive franchise in your town if you will invest 
your money in a dealership to try to sell my cars. And I will tell 
you I am going to suggest resale prices and I am going to suggest the 
same resale prices all over America through all of the dealers, so that 
if you are efficient, and if you have drive and energy and merchandising 
ability, maybe you can make a profit.”’ 

Dealers all over the country went into the automobile business and 
helped create this great industry. A great many dealers helped to 
saturate a mass market with cars, and helped mass production in 
America to get a real start, because mass production can’t possibly be 
achieved in this country without mass distribution to satisfy a mass 
market. 

Exclusive franchises, in other words, are a legal basis for resale price 
maintenance. But there are hundreds of thousands of manufacturers 
in this country who also like distributors to carry their product, but 
who find it too costly to use consignment selling, to use direct selling, 
or to use exclusive franchises. They need the largest number of whole- 
salers possible to distribute to the largest number of retailers, and 
unless fair trade is once again made effective you will be discriminating 
against precisely those hundreds of thousands of manu acturers and 
their 1,770,000 retailers, and their several hundred thousand whole- 
salers. You will be discriminating against them by saying, “For you 
resale price maintenance, no; only for the other fellows, for the other 
fellows who have a different legal basis.”’ 

Nobody has an honest scientific figure, but the best evidence we 
have got, the best estimate we can make, would seem to indicate that 
there is about $5 billion worth of goods sold a year under fair trade, and 
yet under these other forms of resale price maintenance that are legal 
despite the Supreme Court decision, you have an estimated $30 billion 
of lega! resale price maintenance. Are you going to deny $5 billion 
price maintenance under fair trade? I hope you don’t. 

I would like to say a little about small business. I was very glad 
that Mr. Patman submitted the report of the Small Business Com- 
mittee of the House, and I was thrilled by it. It is a splendid com- 
panion piece to the annual report of the Select Committee on Small 
Business of the United States Senate. It is a fine job. This report 
shows the price wars that took place, and | am sure you have all 
read it. The price wars of last June were wanton, unnecessary, they 
were artificial and there was no need for price wars last June from the 
viewpoint of the traditional use of the loss leader, namely as an 
advertising dodge. There was no need for it. Because the sales of 
the department stores, of all of the stores, were going along very nicely. 
You know when a loss leader is used the department stores of this 
countrv live by last year’s figures. If the department can’t meet last 
year’s figures the management of the store goes after it: ‘‘What is 
the matter, Pill? You are not doing as well as last vear in sales.” 
And the first thing some of the boys start thinking about: “Well, 
let us try a loss-leader operation, and let us bait the customers into 
the store, and we can juggle our prices.”” I would like at this point 
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to submit that the expression ‘‘price cutting,’’ is not accurate. It is 
not price cutting, it is price juggling, if you please. It is no more price 
cutting than a magician on the TV screen is sawing a woman in half, 
even though it seems to be right in front of your own eyes. It is a 
sleizht-of-hand trick, and price juggling is just that. 

You get a few things down in price, and select for your operations 
those articles that have been so successful in America that they are 
widely popular, and penalize their success, if you will. You select 
those articles because the public is as familiar with their worth as it 
is with the worth of a dollar bill. At any rate, vou didn’t need price 
cutting last June. You may need it tomorrow, those stores that live 
on loss-leader operations may need it tomorrow or the next day, or 
the day after. Iam not prepared to say, and I don’t know whether 
our economy will expand or whether it is going to be more difficult 
to meet last vear’s figures on sales. 

Mr. Douutver. May I ask the indulgence of the chairman of the 
committee for an unanimous-consent request. 

Mr. Crosser. We will suspend for just a moment. 

Mr. Dotitiver. On December 13, 1951, there was held a fair-trade 
meeting in my State of Lowa, in Des Moines, and I have in my hand 
a transcript of the record of that meeting, and it was informative, 
and I have shown the transcript to other members of the committee, 
and I ask unanimous consent that following the testimony of this wit- 
ness the transcript of the fair-trade meeting of Des Moines, lowa, 
December 13, 1951, may be inserted in the record. 

Mr. Crosser. It is so ordered. 

(The matter referred to is as follows:) 


Farr-TrRADE Mererine, DecemMBer 13, 1951 


(Meeting was called to order at 7:50 p. m., by D. L. Bruner, following a dinner.) 

Mr. Bruner. Governor Beardsley, Members of Congress, ladies and gentle- 
men, I consider it an honor to have been asked to preside over this meeting tonight, 
and first of all I want to welcome you all here. I realize that this meeting came 
at a time when you are all busy with Christmas business; I think some of you may 
have had to leave early from your starting points, but we are mighty happy to 
have you here in spite of bad roads and the busy season. 

If we start this meeting in the good old Iowa way we will have about 3 or 4 
minutes of opportunity to stretch your legs and we will sing a couple of songs. 
Would you like that? [Applause.]} 

(Then followed the singing of God Bless America and the [Towa Corn Song.) 

Ladies and gentlemen, we are gathered here tonight in what might be termed 
a Staie-wide rally because we are vitally interested in certain specific things. 
We are interested in the survival of lowa’s small-business men; we are interested 
in the survival of national brands produced in Iowa and throughout the Nation; 
and we are interested in a method of distribution, might call it a system of dis- 
tribution which gives the consumer quality products, fair prices, and freedom of 
choice among retailers and merchandise. 

The preservation of these vital features of our economic life depends to a great 
degree on fully effective fair-trade laws. 

lowa’s fair-trade law has been a basic safeguard of all these things since it was 
passed in 1935. Today our State law is not fully effective. It is not even ful- 
filling its objective of restraining unfair competition of price juggling since the 
decision of the United States Supreme Court in the Schwegmann case last May. 

That decision didn’t in any way invalidate fair-trade laws or declare fair trade 
unconstitutional, but pointed out certain technical flaws that must be corrected 
if fair trade is to be fully effective. As things stand now, Congress must again 
do what it thought it had already done in passing the Miller-Tvdings Act in 1937 
to repair the technical objections raised in the Schwegmann and Wentling decision 
which is referred to as the Sunbeam case. A bill was introduced on October 17 
by Representative John A. McGuire, of Connecticut, designated as H. R. 5767, 
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It has been referred to the House Committee on Interstate and Foreign Commerce, 
and the bill seeks to amend the Federal Trade Commission Act, rather than the | 
Sherman Antitrust Act, which was previously amended by the Miller-Tydings Act. | 

We are given to understand Congressman MeGuire, in drafting H. R. 5767, used 
as a working model the drafted legislation whieh was developed by 22 legal 
experts on fair trade earlier this vear. The original draft, however, attempted 
to amend the antitrust laws as previously amended by the Miller-Tydings Act, 
rather than amending the Federal Trade Commission Act. 

I think you will agree it is not our responsibility at the State level to decide 
which act should be amended in order to accomplish the necessary effectiveness 
whether H. R. 5767 is the best bill that can be introduced must be decided by 
those at the national level, and we all will, of course, follow the leadership of our 
respective national associations. On the other hand, I think, it is imperative at 
this time that we let our Congressmen know that we want and need immediate 
action to correct the situation that now exists regarding fair trade. 

We sincerely believe that the Members of Congress can iron out any technicali- 
ties and changes that are necessary through amendments, either in committee or 
during floor debate. We are confident that they are going to have at all times 
the cooperation of everyone with a stake in fair trade. I know that all of us in 
Iowa stand ready and willing to give all the help we can in working out and passing 
suitable and effective legislation. 

Now, in opening this meeting I would first like to introduce the Members of 
Congress who have honored us with their presence here tonight. 

First, a Congressman who perhaps needs no introduction to anyone present, 
particularly in view of the fact that he served in the State Legislature of Iowa, 
also as Governor before going to Washington. It is a privilege to present United 
States Senator Bourke B. Hickenlooper, of Cedar Rapids. {Applause as he stood.} 
_ Next, going right on around the table, a Congressman who has served the 
State of lowa for many years, first in the Legislature of Iowa, and then in Wash- 
ington. He told me tonight he is one of the 20-year men. He happens to repre- 
sent the district in which I was born and reared, and I am very happy to present 
the Honorable Karl LeCompte, of Corydon. [Applause as he stood.] 

Going on around the table, a Congressman who has served us in Washington 
for many years, a great many of you know him; it is a privilege to present the 
Honorable James I. Dolliver, of Fort Dodge. [Applause as he stood.] 

And now our Congressman who happens to represent the district in which we 
are holding this meeting, the Honorable Paul Cunningham, of Des Moines. 
{[Applause.] 

Now, I want you to know that Senator Guy Gillette, Representatives Tom 
Martin, Henry Talle, H. R. Gross, Ben Jensen, and Charles Hoeven have asked 
me to express to you their sincere regret upon their inability to attend this meet- 
ing. Some of these men are tied up in committee meetings and investigations. 
You read that in the press. 

I would like now to recognize the representatives of manufacturer, wholesaler, 
and retailer groups represented here tonight. If time permitted, | would like to 
go right around the table and have all of vou introduce yourselves, and I would 
particularly like to introduce those who represent district organizations, which 
would require time, so I am only going to introduce those who represent State 
organizations. I hope I don’t overlook any. 

First, representing the lowa Manufacturers Association, I would like to present 
the executive vice president, Ed Kimball. [Applause.] And their manager, 
Harry Linn. [Applause.] 

Representing the Wholesale Food Institute of lowa, I would like to recognize 
the executive secretary, Ralph WKittinger, of Des Moines. [Applause.}] And 
Ralph Quackenbush, also of Des Moines. [Applause] 

Representing the wholesale drug industry, I would like to present Mr. Clyde 
Liek, of Cedar Rapids; John Coreoran, Des Moines; Ben Hartz, Rock Island, IIl.; 
George Chambers, Ottumwa; and J. C. Minton, Burlington. [Applause for each 
in turn.] 

The Iowa Association of Tobacco Distributors’ secretary, A. D. Bernard, Des 
Moines. [Applause.] 

Representing the Iowa tire industry, I would like to present Mr. George Mew- 
hart, of Des Moines. [Applause.] I bring vou the sincere regrets of Mr. C. L. 
Pangborn, president of the National Association of Independent Tire Distributors, 
who was taken ill this afternoon and is unable to be here. 

Now in the retail field I would like to present some representatives of the Retail 
Grocers and Meat Dealers Association; their president, Frost Patterson, Fon- 
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tanelle; their secretary, Frank Zeh, Des Moines; and I would like to present a 
young lady who is secretary to the secretary, Miss Mary Fitzgerald. Mary gets 
credit for doing practically all the work over there whether she does or not, but 
she happens to be secretary of the National Association of Secretaries to Secre- 
taries, if you can figure that out. [Applause followed for each.] 

Representing the Iowa Retail Hardware Association, I recognize the secretary, 
Phil Jacobson, of Mason City; their vice president, Mr. Arnold Johnson, of Fort 
Dodge. [Applause.] 

I think most of you people know Pat Crowe, representing the Retail Clothiers 
Association. He sends his regrets; he intended to be with us, but was also 
taken ill. 

Representing the Iowa Jewelers Association, I recognize their vice president, 
Bill Joseph, of Des Moines. [{Applause.] 

If I might presume upon your time just a little, I would like to read a telegram 
that I just received from the president of the lowa Jewelers Association, Mr. 
George L. Kyseth, Clarion: 

“A canvass of jewelers of Iowa indicates unanimous desire for fair trade legis- 
lation; representing 600 jewelers and 1,200 watchmakers, urge Members of 
Congress to do their part to restore fair trade legislation. Unfortunately this is 
our busiest season; most of us are as busy as little minks figuring and collecting 
taxes for the Government to spend. I personally regret my inability to attend.” 
Mavbe I should have skipped a little of that, didn’t read it over. 

Representing the sporting goods industrv, I would like to recognize Mr. Joseph 
Kautzky, of Fort Dodge; also Mr. Nelson G. Kilmer, of Fort Dodge. [Applause.] 

Representing the Western Grain Dealers Association, Secretary Mark Thorn- 
burg, of Des Moines. [{Applause.] 

Now I am very happy to present the officers of my own group—President Ed 
Rose, of lowa Citv; President elect Harvey Norgaard, of Onawa; Vice President 
Bill Boortz, of Council Bluffs; and Treasurer Paul J. Jepson, of Newton, the little 
fellow over there. [Applause for each in turn.] 

It is our purpose here tonight to show why manufacturers, wholesalers, and 
retailers of lowa are enthusiastically supporting the passage of legislation in the 
interest of fully effective fair trade 

We are especially honored tonight in having with us the Governor of our State. 
I am sure he requires no introduction to any of you, so it is my happv privilege 
to present as our first speaker on fair trade, to sort of outline the over-all problem 
that makes fair trade laws necessary, the Governor of Iowa, the Honorable 
William 8. Beardsley. [Applause, all standing.] 

Governor BEArRpsLEY. Thank you, Dal Bruner, and good evening, ladies and 
gentlemen; and a special greeting to our distinguished Members of Congress here, 
our senior Senator and three very able Congressmen. It is inspiring to see busi- 
ness so completely represented on this occasion, the field of business and the field 
of merchandising. 

Now, this assignment of mine is really a minor part of this program, and I 
know if the meeting is a success it must move through rapidly, it is rather all- 
inclusive. Dal asked me to discuss the subject of fair trade from the general 
economic standpoint, and, as he indicated, it can be likened to the kimonc ,hich 
covers everything and touches nothing; but I want to say this to you: back in 
1935 I served in the lowa Senate as a young senator from the eleventh senatorial 
district—pardon this personal reference—Paul was in the house, and Bourke 
was there, now our senior Senator, and took an enthusiastic part in enactment of 
old Senate File 222, if I remember the number, which is now the State [fair-trade 
law. 

Now, anything we do as manufacturers, wholesalers, distributors, or retailers, 
has got to comply with the over-all principles which best serve a system of free 
enterprise. Everyone in this room believes in free enterprise, and we are keenly 
interested in preserving our system of free enterprise, and we, in my judgment, 
must justify fair trade in its entirety as being germane to the maintenance of the 
basic principles of free enterprise, and I think that can be done. 

I think the experience of the past 16 years under fair trade has clearly demon- 
strated that fair trade has not outraged the consuming public. We must justify 
it. Now, it is rather difficult here—I don’t want to encroach on the part these 
following speakers are to deal with from the standpoint of manufacturer, retailer, 
and other phases—but anyone who has followed the history of free trade has 
observed that with it the consumer has constantly benefited from the expanding 
system of production in this country of ours and it has not interfered with the 
competitive system. 
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I have forgotten the name.of it, but will give you an illustration. A $12.50 
ball-point pen that came out that was protected by fair trade—we sold them, 
last a lifetime, write in the air and under water and so forth—but the ingenuity 
of the American manufacturers was not encompassed by that, and later far more 
excellent ball-point pens were produced and marketed for as low as $1.19, and 
the history under the pricing system, I am fairly of the opinion that you, more 
conversant on the subject, will bear me out in this, that in the general over-all 
economic pattern of things, in the seller's market and buyer’s market fair trade 
has not worked to the detriment of the American economy nor has it discriminated 
against the consuming public because under this system manufacturers and mer- 
chandisers were free to develop competitive items which naturally vied with each 
other for the consumer’s dollar, and all through the period of the thirties there 
we observed that with fair trade we had a highly competitive condition in fair 
trade, and the consuming public was generally benefited under the competitive 
system with a lower price level. 

And then we come int» a period of an expanding economy, and when we left 
probably the buyer’s market to the seller’s market and there was pressure for 
gocds, those situations changed just as they did in the over-all marketing and 
handling of commodities. It is basic in our civilization that we curb the strong 
to protect the weak; that is why we have the Sherman antitrust law; that is why 
we had the Clayton Act, I think enacted in 1913 or 1917, and we all know the 
curse cf footballing of Irss leaders. We know the loss leader can be used to 
the detriment of the American system of free enterprise and distribution, and by 
the elimination of very necessary sources of outlet in our system of distribution 
it can create a monoply system in the American economy which will undo the 
very fundamental principles of free enterprise and the American system. 

Now we are not going for any planned economy or any fancy thinking in that 
direction, but as our economy has crown and expanded down throuch the years 
we have fcund it necessary by le;;islative act to regulate monoply and to take the 
necessary steps to preserve the individual in the American economy and maintain 
a system cf free enterprise and an opportunity for the individual citizen, and fair 
trade fits right into that groove. It is one of the devices, the intellizent decision 
of lecislative bedies which has armored and made strong, fortified, the American 
system cf distribution, and thereby helped preserve a system of free enterprise 
and the American way of life. 

So I say to you that in the final analysis in the over-all pattern of things it is 
very important, it is very important indeed, that our National Conress correct 
the lecislative condition which exists as the result of this Court decision because 
of this fact. Here in cur free America we are one Nation; the strencth of America 
is that we are 48 united States, and it is because of the interstate commerce 
nature and over 90 percent of our business is a product of interstate commerce; 
we must have this uniformity; we must have the buttress of strength in the 
national lecislation. 

I am keenly interested in seeing this done because, while things haven’t grown 
s> bad these past 6 months, nevertheless, under certain economic conditions 
which micht develop, it could become paralyzing. 

It is ill-beeoming of me to go into the thing probably in great detail, but we 
all know the hazards, and I want to say that the manufacturer has a proprietary 
interest in his product. I come from a merchandising field, spent 25 years of my 
life actively engased in merchandising, am still interested in it, and I have ob- 
served, let me sav, how a manufacturer’s interest can be preyed on under certain 
competitive conditions with price footballing of his product, and the commercial 
position, the competitive position of his product just destroyed. Manufacturers 
will bear witness to that. Iam, as you are, vitally interested in this. 

What hes been the strength of America? The strength of America has been 
her productive power, economic strength. I am speaking of our ability to expand 
and grow and increase our productive power, and through the process of time all 
of these services and all of these very necessary retail outlets have grown up, 
and they perform a very important function in our present standard of living and 
our way of life. 

And they perform another function. I mentioned a while ago about the neces- 
sity of having opportunity in our country. Let me say this to you, if we let— 
through mass: distributing outlets and the tremendous power that they 
through controlled sale outlets—if we let them destroy the independent outlets 
in our American system of distribution, you are striking a tremendous blow against 
freedom and liberty because of the importance of this great number of individuals 
who represent these independent outlets. And another factor is this—under a 
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system of free enterprise and free way of life, even these mass distributive agencies 
are constantly drawing on this source of supply for the manpower, brain power, 
womanpower if vou please, because women are important in business today as well 
as in homes and in the field of education and the hundreds of professions that they 
occupy, one of the challenges that faces present-day America is to do everything 
to keep the door of opportunity open for the individual American citizen. 

So, what I want to say to you tonight, ladies and gentlemen, vou from the 
field of business, from the field of manufacturing and merchandising, in standing 
for these basic principles which preserve opportunity and provide for fair trade, vou 
are striking a blow for freedom and a blow for a strong and growing and prosperous 
America, and I as Governor of this State wish you godspeed in your efforts. 
Thank you very kindly. |{Applause.] 

Mr. Bruner. Thank you, Governor Beardsley. Right at this time Mrs. 
Beardsley is critically ill, and the Governor wishes me to explain to you why he is 
leaving our meeting. 

The Governor has pretty well outlined the basic concepts or the basic need for 
fair trade, and I think we might reasonably describe fair trade as a broad avenue 
which branches off into four streets. Those four streets serve four areas of our 
economy. First, fair trade serves the manufacturer who produces the product. 
It serves the wholesaler who obtains the product from the manufacturer and dis- 
tributes it to the retailer. It serves the retailer who distributes the product which 
he receives from the manufacturer or wholesaler to the consumer: and last, but 
certainly not least, it serves the consumer who buys and uses the product. 

In order to adequately outline the way fair trade serves these areas, we have 
asked four individuals representing the various fields to outline the benefits and 
effects of fair trade to their particular segment of our economy. Unquestionably, 
there will be some repetition because these men have had no opportunity to sit 
down together and work out what they are going to say; they have merely planned 
their presentations according to the picture they see. 

First, I would like to present, to discuss the manufacturer’s viewpoint, the chief 
executive of a company which has operated under fair trade since 1935. It is my 

yleasure to present the president of the W. A. Sheaffer Pen Co. of Fort Madison, 
pore Mr. Craig Sheaffer. 

Mr. SHearrer. Mr. Chairman, ladies and gentlemen, friends, distinguished 
guests, that ball-point manufacturer, many of you will remember, was the Mi!ton 
Reynolds Co, and Milton Reynolds is a very resourceful merchandiser and manu- 
facturer. In those times we were out of the writing-instrument business, busy in 
war work. Ken Parker described this product disparagingly when he said it was 
one of these things that would make eight carbon copies but no original. Ata 
later date Milton Reynolds addressed the Fountain Pen and Pencil Manufacturers 
Association and gave a very interesting talk which I did not hear but had reported, 
and he said that this writing-instrument business was the worst he had ever seen 
and he had been in lots of them: he said, ‘‘T started out selling at $12.50 a 79-cent 
pen, and now IT am selling a $12.50 pen for 79 cents.”’ 

I think one thing, if you don’t mind my departing briefly and following Gover- 
nor Beardsley’s suggestion that we must make this reasonable to the consuming 
public at all times, this program that has been so very distorted over the years, 
we must not forget that it was years ago, long before New Dealism, that by a very 
stretched, farfetched decision of the Supreme Court a centro! price arrangement 
between the manufacturer and the retailer was made illegal—legal to that time— 
and it was a decision that bad to do with the Clayton and Sherman Antitrust Act. 
Up to that time it was quite legal for a manufacturer to prescribe his price. That 
Supreme Court decision made it illegal, and between that time and the time that 
the Fair Trade Act was put into effect our company spent many years and a great 
deal of money defending our price-maintenance position, with the Federal Trade 
Commission fighting the battle of the price cutter and pleading the price cutter’s 
case. That was not only in one instance, but many—the Government on the side 
of the price cutter fighting his battles, and we defending ourselves with our own 
money 

Fair trade, the Miller-Tvdings Act and what goes with it, therefore, merely 
righted a wrong and farfetched decision; it put us back to where we should have 
been, but it added one requirement, a very just requirement, and that was that the 
products established in fair trade must be in open competition. 

I want you to be generous with me if I mention our own product; I know nothing 
about any other te amount to anything; IT do claim to know something about the 
writing-instrument field. We have been in a period of expanding business, infla- 
tionary pricing, but if you will examine the prices of fair-traded articles of com- 
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panies who have been in business for any length of time you will find those prices 
established not on the basis of what the traffic will bear, not on the basis of at 
what they can be sold as of now or 1946 or 1947, but necessarily on the basis of 
that product having to face a keenly competitive market. 

In our own business over many vears of time we have spent many millions of 
dollars in acquainting the public with what we consider the advantages of our par- 
ticular product. We have devoted our money, our reputation; we have devoted 
our time and energy greatly to fulfilling what we have told that public. 

The system of advertising in this great United States furnishing the market 
that is worth more than any several markets in the world, is enlightened pricewise 
because the manufacturer is willing to say, ‘I make this product, here is what it 
looks like, and I sell it for $8.75 or $10. Now, this is my product, this is our prod- 
uct, our company’s product’; but what happens next door on the other page, 
there is another advertisement and it says, ‘“‘I am the Parker Pen Co” or “I am the 
Waterman Pen Co” or “Eversharp Pen Co.’’—‘‘here’s my product, I sell it at this 
price, I sell this kind of a pen for $5, here’s what it looks like, here’s what it 
will do.” 

Now, by no stretch of reasoning is this manufacturer to put a price on his 
product that will not compete, intentionally do so, with those others. You gentle- 
men, many of you, sell many, many things in your stores. We make and sell only 
writing instruments. If we price that thing at $11.50 when it ought to be priced 
at $8.75 we lose, and every test under the sun that we make shows that this 
public is as price conscious as it can be, and is getting more so all the time. I am 
trying to make you see how much we have at stake in the establishment of our 
price. 

I believe that we ought to recognize that the consuming public, those not 
familiar with this, are many times led to believe by very erroneous and deep- 
seatedly dishonest reporting that it is a public gouge, but if we continuously 
make them see, if we can in some way make them see, that in this United States 
by reason of its vast market, by reason of the fact that the advertising is to 
48 States and 160 million people, that by that very reason these people of this 
country are by this branded and trade-marked basis of doing business for some of 
us, protected, that we bank our whole existence upon our pricing these things 
right—we have to. 

The Eastman Kodak Co. was restrained from fair-trading their movie film at 
one time for the simple reason that the customer had no choice, he couldn’t go 
out and buy a competing film from somebody else in their color film. That was 
legitimate restraint upon the act, but where this public has the prices shown 
them every day—automobile, fountain pens, shirts, many, many things that 
they can buy, can buy for less in this United States than any place in the world, 
and better materials, I don’t think we are more stanch than most. 

Our background in this thing started back when those now very great mer- 
chandising organizations, Montgomery Ward and Sears, Roebuck, were more in 
the predatory class. When my father was a jeweler in Bloomfield they were 
delivering merchandise to his customers through mail-order catalogs at less 
money than he could buy it for. That whole history of building a substantial 
business was apparent to him. That the dealer, without proper protection and 
decent profit for him to operate on, as a manufacturing company was necessary. 
We got nowhere unless we had him. 

What fair trade does for the manufacturer, what it does for you, what it does 
for the consuming public, is to legalize the procedure of price maintenance. It 
makes it possible for small manufacturers as well as large manufacturers to offer 
their merchandise at a fair price and expect to get it. When vou didn’t have price 
maintenance, when you didn’t have fair trade, the big ones could do it, and they 
will do it again. The little fellow can’t afford it and he will be the man that will 
suffer. The small manufacturer will suffer if fair trade continues to be knocked 
out of the practical sphere of administration. As it now is, of course, all manu- 
facturers don’t do it. 

The two things that are important—the open competition—the product must 
be made by numbers of different sources and freely obtainable; and the fact that 
a manufacturer is not required to fair-trade; are very important things when the 
public is to be convinced of the wisdom of the procedure. 

Finally, however, look at the prices of the fair-traded products. Of all the 
examples in these times when prices have been skyrocketing, look at the prices 
of vour fair-traded products and see what has happened to them. Thev have 
mounted to a degree far less than those that were left free to jump back and forth. 
The public is making money, great money on fair trade. There are many of our 
products that were we to adopt a formula of pricing, as many must do, and we 
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flipped back and forth, we would have to raise in these times. It is out of the 
question; we will fight with everything we have to retain that price, and so will 
other fair-trade manufacturers; they can’t flip their prices about. 

I think we all have the feeling that this is good for the public. I hope that some- 
how this association will find the best way of presenting that as an attractive and 
important feature. I think it can be done. ‘The manufacturer is at some disad- 
vantage, but we would be very glad to cooperate in any way we can to make a 
program that would be readily understandable by the public, to make this program 
so that they will see it is to their advantage, that they have been favored, that 
they have been protected. Thank you very much, ladies and gentlemen. [Ap- 
plause. | 

Mr. Bruner. Thank you very much, Mr. Sheaffer, for your excellent outline of 
fair trade as the manufacturer sees it. 

Now to outline the effects and benefits of fair trade on and to the second seg- 
ment of the distribution of merchandise, that of the wholesaler, it is my pleasure 
to introduce a Des Moines wholesaler who is also at the present time president of 
the Iowa Association of Tobacco Distributors, whose members distribute a lot of 
things besides tobacco, Mr. Robert 8. Gordon. Bob. [Applause.] 

Mr. Gorpon. Thank you, Dal Bruner. Honorable Members of Congress, 
ladies and gentlemen, how important is it that fair trade as an actual working force 
be restored to our economy? As a wholesaler whose total volume on merchandise 
fair-traded at the wholesale level represents less than 2 percent of our entire 
volume, I feel that I can approach this question in an unbiased manner. 

So I am not here to castigate any group or groups, but merely to present to 
you a few facts and basic principles. For a law to be a good law, a sound piece of 
legislation, it must mitigate for the general public welfare. It must do a majority 
of the people the most good the majority of the time. 

Opponents of fair trade have branded it as a protective principle. I can find 
no fault with that analysis, but its protection is all encompassing. It protects the 
manufacturer who spends a lifetime to build a trade-mark and wants to know 
that his product will be delivered to the consumers at a price which will be both 
fair and competitive—fair to the consumer, and competitive to similar products 
on the market. 

Fair trade protects the retailer because it enables him to know that regardless 
of his size, with sufficient ingenuity and sound business practices he can be com- 
petitive. He ean offer for sale branded merchandise at a fair price to the con- 
sumer. As the distributive link between manufacturer and retailer, a wholesaler 
then reaps secondary benefits. Our segment of the national economy can flourish 
only through the growth of the independent retailer. His growth, yes, his very 
existence, is dependent on a sound competitive economy. 

As you may note, IT have often used the words ‘‘compete”’ and “competitive” 
and ‘competition’ in relation to fair trade. For though opponents of this 
principle constantly shout to the contrary, it has been proved that price juggling 
and loss leaders are, in fact, the tools of those wh» strive for monopolies, not the 
individual who wishes to compete on the open market. 

We are now in a period when, because of the Supreme Court decision last May, 
fair trade has been rendered ineffective. How has the lack of an effective working 
fair-trade law affected our economy? It has obviously been harmful to manu- 
facturers as is evidenced by such large numbers registering protests and some even 
trving to have their normal fair-trade prices maintained at the retail level. Re- 
tailers have been living in constant fear as to what commodity or group of com- 
modities will be the next tool, the next item to fall by the wavside as another 
loss leader. Meanwhile, in the past 7 months, what has happened to the one group 
to which we all belong—the consumers? The answer to that is to be found with a 
mere glance at the cost-of-living index at the time of the Wentling decision and 
again today. During the past 7 months, a period in which fair trade has been 
ineffective, the cost-of-living index has risen approximately three points. 

Positive evidence that there is no material benefit for the consumer in so-called 
price wars, such as the “‘dog eat dog”’ spectacle which we all witnessed early this 
summer in New York City is cited. Toastmasters may be selling at actual cost or 
below, but something else must be carrying the load. To run a business as 
economically as possible is something for which we all strive, but there are no magic 
formulas. Any retailer of any consequence can sell one or two items at cost or 
below, but what service has he provided to the consuming public other than that of 
destroying a reputable trade-mark? The sure way to extinction for any product is 
to be cast in the role of a continual football. Even in today’s inflationary period, 
advertised brands assure the American public of better values, high-quality 
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merchandise at lower prices than anywhere in the world. Legislation which will 
help to preserve this high standard of living must be considered essential. 

It is not by any means accidental that the greatest industrial expansion in the 
history of our country from $80 billion in 1939 to a rate of more than $350 billion 
in 1951 virtually coincides with the establishment of fair trade and an ever greater 
public understanding and support of the tenets it embodies. Fair trade parallels 
a period in which our entire population became more social minded and is part of 
a period which saw the precept ‘‘live and let live’’ become deeply ingrained in our 
thinking and actions. It harmonizes with an ever-expanding acceptance that the 
concept “dog eat dog” no longer has a place in the relationships of enlightened 

ople. 
pe The results of a recent survey completed by the Bureau of Education on Fair 
Trade showed that the fair-trade prices of drug-store products increased only 
10.5 percent during the period between 1939 and December 1950, while living 
costs during the same period rose 75.6 percent, according to the United States 
Bureau of Labor Statistics Index. If our economy had followed the cost pattern 
set by these fair-traded items, there would have been no need for Government 
price controls. 

The period covered by the survey referred to was one of the most turbulent in 
the entire history of our country. During this 10-year period all of us faced the 
greatest inflationary pressure of modern times, and yet goods in the fair-trade 
category were among those that most successfully resisted the spiraling advances 
that inflated our entire economy. 

The restoration of fair trade is no legal, guaranteed profit maker. It is nothing 
more than legislation in the public interest. There are today, according to the 
Bureau of Labor Statistics, in excess of one-half million people in the State of 
Iowa whose livelihood is dependent upon wholesaling and retailing. This is truly 
a sufficiently large group to warrant the aid which this law could give them, Most 
important, it would be done at no one’s expense, but rather in the preservation 
of the American way of doing things, which is, in the final analysis, still the best 
way. [Applause.] 

Mr. Bruner. Thank you, Bob, for a fine presentation of the wholesaler’s 
viewpoint. 

Now to outline the benefits and effects of fair trade on the third and final step 
in the distribution of merchandise, it is my pleasure to present a retailer from 
Ottumwa, Mr. Dick Hofmann. Dick, it’s all yours. 

Mr. Hormann. Mr. Chairman, distinguished guests, ladies and gentlemen, 
since May of 1951 when the Supreme Court of the United States destroyed the 
effectiveness of the fair-trade laws in 45 States, we retailers have felt as naked 
and exposed as the lovely lassie in September Morn. Until that tine we swam 
in the waters of open competition facing only the thousand-and-one hazards of 
normal business operation. The one thing which we did not have to fear was the 
unrestricted and destructive price juggling of the business octopus who, like his 
ocean brethren, hides in his cave and lures in his unsuspecting victitys with bargain 
merchandise. The technique is very smooth, is very efficient, is very costly to the 
consumers, and is disastrous to the smaller retailer. Here is how it works: 

Merchandise which is nationally advertised and is widely known for its price 
and quality is advertised at wholesale cost or below. Perhaps it is a well-known 
toothpaste which normally sells for, sav, 63 cents and is specialed at 39 cents. Or 
it may be an electric toaster which sells for $19.95 normally, and is being offered 
at the special price of $12.95. These are good bargains: the public knows they 
are good bargains. Make no mistake about it, thev are excellent bargains. They 
make a terrific bait and the public flocks in to buy. 

Step No. 2 is to have only a limited number available. Substitution is then 
in order and because the store has “just sold out” of the special, another brand 
which is “jnst as good” is offered t>» the customer. Now, even if the special is 
available, it has been used as a gimmick to get the customer into the store in order 
to sell him something else. It is honed that the customer will buy some other 
item, the p-ice of which is not so well known and on which the store makes an 
exorbitant profit. 

The most basic fundamental of any business operation is that a profit must be 
made in order to survive. You and I all know that the rent, the light, the heat, 
the salaries of our help, repairs, advertising, and the myriad other costs of doing 
business are paid only from the profit which is made. You and I know that every- 
thing that goes into the cash drawer cannot be spent for our own pleasure. Surely 
it must be obvious to evervone that if an article which normally selis for, and is 
worth, $1 is specialed for 50 cents, then one of three things has happened: 

1. It was never worth a dollar in the first place; or 
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2. It is distress merchandise that is being unloaded; or 

3. Somewhere along the line a 50-cent item will have to be sold for a dollar. I 
is as elementary as that. 

However, a glance at the proit-and-loss statements of son? of our notorious price 
jugglers who shout to the high heavens that they exist only for the benefit of the 
consumer, will prove that they do not give all their merchandise away. It is a 
little strange to note what a healthy net profit they show at the end of the year. 

I have heard it said that the reason for this nice profit is because this type of store 
operates so much more efficiently and hence can sell for a lower price and still make 
money. My answer to that is “preposterous.”’ Their cost of doing business is 
just as high or higher than that of the smaller store, and you can prove that state- 
ment by referring to all kinds of surveys which are readily available. The ‘“‘mail 
me Monday” service would be a typical example. 

The crux of the whole matter from the standpoint of the retailer is this: Such 
tactics as I have described are deceitful advertising; they are deceptive and untruth- 
ful merchandising. They are deceitful because they build up in the minds of the 
consuming public the idea that evervthing sold by the price juggler is lower priced 
than the competition. The public is sold on the idea that this outlet has nothing 
but bargains. The public flocks in to buy these phony bargains and so the volume 
of business increases. As the volume increases in the one store, it must of neces- 
sity decrease in other stores. Continued long enough, it puts the little fellow out 
of business entirely, thus destroying his contribution to society, putting his em- 
ployees out of work, and destroving another distribution outlet. You know, the 
more stores that are put out of business, the less competition there is for the big 
boy; the more he can do what he pleases, and hence, the most it costs the consumer. 
Fair trade prevents this. 

Supreme Court Justice Louis Brandeis had this to say: “America should be 
under no illusion as to the value or effect of price cutting. It has been a most 
potent weapon of monopoly, a means of killing the small rival to which the great 
trusts have resorted most frequently.”” Supreme Court Justice Oliver Wendell 
Holmes had this to say: “I cannot believe that in the long run the public will 
profit by this Court permitting knaves to cut reasonable prices for some ulterior 
motive of their own and thus to impair, if not destroy, the production and sale 
of articles which the public should be able to get.” 

Read your histories of American business and see how some of the big boys 
got big. It is so simple, yet so deadly. All you do is move into an area, cut the 
prices to a ruinous figure, and hold them there until the competition withers on 
the vine and dies. This can be done because the loss on the one operation can 
be apportioned over many outlets and hence becomes negligible. The individual 
can take it only in the neck. And when competition is destroyed, a monopoly is 
created which can then charge what the traffie will bear. We have all seen it 
work in many different kinds of business. Fair trade prevents this. 

Perhaps some people wonder why there is such a sense of urgency in the restitu- 
tion of fair trade laws. It is because we retailers know what is happening and 
what will happen. As most of you know, a list price is the full retail price of any 
item as set by the manufacturer. As you further know, the fair trade price is 
lower than the list price, almost without exception. Here in Iowa sinée last May 
we have seen notorious price jugglers advertise that the list price was the fair 
trade price, and then quote their low price special—leading the customer to believe 
their price was way below fair trade minimums. This is the ultimate in deceit‘ul, 
“huekster” type of advertising, and it hurts us legitimate operators. The pity 
of it is, this mass hoodwinking of the public is all accomplished with never more 
than 1 percent of the nationally advertised items being used. 

Why don’t these pirates use their own brand-name merchandise which they 
can sell cheaper if they really want to give the public such a bargain? Why don’t 
they use competitive, but not nationally known goods which can be sold cheaper? 
The answer is obvious, isn’t it? 

The whole current price structure is like a “critical mass,’’ to borrow a phrase 
from our atomic age terminology. All it needs is something to trigger it into a 
full-blown explosion. That detonator will be the first signs of business leveling 
off and/or declining. That day may be closer than we think. When that hap- 
pens, that volume begins to slip, everybody goes all-out to do anything possible 
to hold that volume up. When that state is reached, you will see the gosh-darned- 
est price manipulation this country has ever known. It will make the New 
York rat race of last May look like a slow gavotte, and the little boys will fold up 
by the thousands, and the big boys will be badly battered and dented. Like a 
stone thrown into the water, you can’t know where the ripples will stop. Fair 
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trade can at least cushion, if not prevent, such large-scale mortalities by allowing 
the little boys to compete. 

Financial failures such as I describe could be a serious problem for the Govern- 
ment because of the loss of tax revenue from these sources when it needs tax 
money so much, and because of the subsequent and increasing unemployment 
with all its many ramifications. 

The opponents of fair trade claim that this is the type of free enterprise which 
is stifled by fair-trade laws; the opponents of fair trade say that such jungle 
tactics are the way that things should be. Funny, isn’t it, that ever since man 
got off all fours and began to walk on his hind legs and live in groups he has had to 
restrain by laws, or by force if necessary, the strong ones and the greedy ones who 
would run over the rest and take everything for themselves. 

No, ladies and gentlemen, fair-trade laws are no more favorable to a small 
group or restrictive to a free economy than are speed laws which prevent the 
automobile owner from driving as fast as he wants, or zoning laws which protect 
your residential property. Fair-trade laws are of inestimable value to the manu- 
facturer, to the retailer, and tothe consumer. Thank you very much. [Applause.] 

Mr. Bruner. Thank you, Dick. I think you made an excellent presentation 
of fair trade from the retailer’s standpoint. 

Now to the last of these areas served by fair trade, that which serves the con- 
sumer. We have recognized, and it has been stated, no law or method of dis- 
tribution can be sound economicaliy unless in the final analysis it adequately 
serves the best interests of the consumer. So to talk to you on the benefits of 
fair trade to the consumer, it is my pleasure to present a Des Moines attorney, 
Mr. Barney Myers. [Applause.] 

Mr. Myers. Dal, distinguished guests, ladies and gentlemen, much as I would 
prefer to talk either extemporaneously or from the standpoint of just notes, I do 
want to quote some facts ana figures, and so I want to stick rather closely to a 
prepared text. 

In analyzing the fair trade law as a consumer, one must do it objectively, and 
I have chosen to do it upon six points, and it will be brief. 

1. What is the law? 

2. The history of the law and court decisions. 

3. From the viewpoint of monopolies. 

4. The economic effects to the public and to the individual. 
5. The other methods of franchise and price structure. 
6. The actual results of cost of merchandise to the consumer. 

The law is not complex. It says, as you have heard it described here, in sum 
and substance that one who has a trade-marked article or certain brand name 
products, if in fair and open competition with other and similar products, may by 
contract establish a minimum retail sale price. It is not a compulsory price-fixing 
act, but rather a voluntary act, allowing contracts if there is competition. Once 
a manufacturing contract is entered into, it binds all retailers in the State. 

The history since 1931 has shown that 45 out of 48 States have adopted a fair- 
trade act, which means that it had to be considered by 90 legislative committees 
and debated and considered publicly 90 different times in State legislatures, to- 
gether with having 45 governors act favorably upon the law, and also Congress 
approved the law with an enabling act recently invalidated by the Supreme 
Court. 

The law had many chances for debate, objection, or opposition. History shows 
that since 1931 there have been no repeals and that there have been many, many 
court cases. And only one adverse court decision except United States case and 
the Florida Legislature rectified that in 60 days. 

History shows that there has been consumer satisfaction, and the consumer, as 
such, has never questioned the law except when a price juggler stirs up objections 
to the law, and he is usually a good advertising customer of the newspaper. The 
other way discussion of the law is stirred up is by newspaper editors, the same 
newspaper people discouraging or refusing to let their newspaper price be lowered 
to ue as @ loss leader. 

History shows that the lawbooks are full of favorable comment for the fair- 
trade act where evidence is given under oath and not in ads and editorials and 
news items. 

History shows that in the late twenties and early thirties when price jugglers 
had their day, thousands of small-business merchants were put out of business. 

History further shows that when vou put the price juggler under oath in court 
hearings and congressional hearings that they had mark-ups on unknown merchan- 
dise and merchandise with which the public was not familiar as to price from 100 
percent to 1,000 percent. 
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The principal objection of price jugglers when it is all boiled down is that fair 
trade limits them from using nationally known quality merchandise as a loss 
leader advertising to gain store traffic and get people in to buy unknown mer- 
chandise or to create price psychology, that this store undersells all others. 

History further shows that there is a need of a 33 to 37 percent mark-up in 
many lines to pay rent, help, taxes, and expenses, together with a small profit, and 
that is probably an average mark-up in lines most generally fair traded. One 
prominent price juggler sold an item for 69 cents which had only cost 3 cents, 
showing a mark-up of 3,000 percent. 

The price juggler in turn has his expenses to pay, and history further shows that 
price juggling is probably the most profitable way of doing business, and the con- 
sumer can read the financial statements and earnings of these price jugglers. 

Another point to consider is the desire of the price juggler to create a monopoly. 
And several well-known stories bear out this point, like the one of the large oil 
company that moved into a community, juggled the price until they could buy 
out their competitors at their own price, and then went back to a higher price than 
the one originally charged in that community. 

There is the well-known story of the veteran of World War I who established a 
tire business and then the price juggler across the street cut prices until he ran 
out this competition and then the price of tires was hicher than ever, and then 
Congress had to do something about that through such acts as the Fair Trade Act 
and other similar acts. 

I personally have observed three GI’s who started a grocery store in a neighbor- 
hood here in Des Moines near one of the price jugclers, and their price on a full 
market basket compared favorably with the price juggler, but the publie was 
deceived by the loss leader’s advertising, and the GI’s store is closed today. In 
the month of November 1951, I have been twice told by two different price- 
juggling stores in that same neighborhood that they were out of the loss leader 
which had induced me to come into their store. 

The small operator does not have the capital quite often, nor does he have the 
facilities to engage in this price juggling, and to many of them it is distasteful, 
and many of them realize the deception invoived. 

From the economic standpoint several million retailers is a better situation 
than a smaller number, and when you |»se one-half million it has a distinet eco- 
nomic effect. The consumer, too, realizes more and more that retailers trade 
about, and particularly as a lawyer consumer, one knows there is more oppor- 
tunity for clients than where the number is limited. Particularly is this true in 
small towns, 

Economically it has been proved that when you have mass distribution and 
many distributors that it has helped mass production and created mass markets 
conveniently located, and that the consumer has personally profited on the price 
as the results of mass production and mass distribution. 

The consumer, too, is familiar with the fact that other methods which could be 
strictly construed as price maintenance are in operation on such items as news- 
papers, magazines, automobiles, farm machinery. The consumer knows a 
reasonable profit must be made for business to operate. The consumer wants 
quality merchandise at a fair price. 

Now leaving those points and considering items of cost to the consumer only, 
we find some interesting facts. When this law was first adopted, the consumer 
bought fair-trade merchandise for about 1 percent less than he previously paid, 
because there was a better price structure in all outlets. It promoted orderly 
merchandising and a stabilizing influence. For instance, if a man was to compete 
with a price juggler who had juggled one item at 9 cents with a 50-cent price tag 
thereon, the other competing merchant might as well charge 50 cents as to make 
any differential in price whatsoever, but when a 43-cent fair-trade price was 
established on the product it was generally adopted by all, including the price 
juggler who got his 50 cents, too, on the 50-cent items not used that day as loss 
leaders. And so from the start of the law the consumer paid less for the products. 

Next, since 1939 whereas the living cost in general has gone up about 85 percent, 
the efficiency and soundness of the operation under the Fair Trade Act and the 
stabilizing effect it has had on retailing, its contribution to mass production and 
mass distribution and the passing on to the consumer of those savings shows the 
excellent record the fair trade merchandise has made. Prices have only risen 10 
percent on fair traded merchandise since 1939, and so again the consumer's pocket- 
book has benefited. This is the best record on inflation, food, rent, clothing, and 
so forth. 

The consumer, too, knows that a fair and reasonable price has been established 
on the merchandise and knows that under this act prices have been competitive. 
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Investigation in specific fields reveals there are about 93 different brands of 
toothpaste on the market from 5 cents per ounce to 23 cents per ounce. The con- 
sumer has a wide choice. 

It is quite interesting to note that in the war years the leader in sales had a price 
of about 18 cents per ounce, and this is the one that the price jugglers like to foot- 
ball around in price juggling, it being used as low as 3 cents per ounce or 9 cents per 
package as a loss leader. 

You, in turn, can take almost any field such as small electrical appliances, there 
being 112 in this field The same is true of hardware and jewelry and many other 
lines, and so again the consumer knows there is competition to keep the prices 
down. The manufacturer cannot price himself out of the market. 

Now again, going directly to the consumer’s pocketbook, there was a very inter- 
esting survey conducted in Kansas and Missouri. A price juggler in Missouri 
whose newspaper ads circulated in Kansas, carried a statement that prices were 
higher in Kansas because of the Fair Trade Act, and the legislative council of Kan- 
sas asked for the answer to the assertion. An independent shopping survey was 
conducted together with an audit of the records of a chain store that believes in 
fair trade, which chain had many stores in Missouri, Kansas, and Oklahoma. The 
results of the independent shopping survey and the audit of sales records revealed 
these interesting facts. 

When the average family in non-fair-trade Missouri, where the price juggler is 
free to do what he likes, added up the average needs purchased in the drug store, 
being the identical items purchased and used by an entire Kansas family, it was 
found that in a year’s time the Missouri family paid $102.50 for their year’s needs. 
Kansas people, which is a fair trade State, for the same products for all of their 
year’s needs at the drug store paid $100. In other words, consumers in non-fair- 
trade Missouri paid 2's percent more when all purchases were considered than con- 
sumers in fair trade Kansas. 

The survey further s! owed that the price juggler who made those claims, and 
when he used a nationally advertised product at a loss leader price to get people 
into the store, did bave a Lig table of bot water bottles with the statement ‘“‘Regu- 
lar $2.75 hot water bottles—special price $1.39."’ People do not generally 
know the price of hot water bottles, but this same hot water bottle sold regularly 
in the stores of Kansas for $1, and was never advertised as anything but a $1 
hot water bottle. 

A vase advertised as the cheapest vase in town was advertised by the price 
juggler for 19 cents, and this vase sold regulerly for 15 cents in the Kansas drug 
stores. The price juggler had a specie] $1.50 bottle of perfume for 69 cents, 
which sold regularly in the fair-trade Kansas stores for 10 cents. Needless to 
say, there was no legislation introduced in Kansas to repeal the Kansas Fair Trade 
Act. 

More recently an independent shopping service took 28 of the largest selling 
drugstore items purchased by the public and shopped 770 stores poreaeeenneny 
divided between fair-trede States and non-feir-trede Stetes, and also as to size 
of stores, chein stores, and so forth, This independent shopping service found 
that on these 28 items the people in fair-trade Stetes peid one-half cent per item 
less than the non-fair-trecde States, and that in the fair-trade States the public 
bought 17 of the items cheaper than they bought the same products in a non- 
fair-trace State. 

In other words, the consumer is learning that perbaps the best test is after 
he has mace all of bis purchases in any store as to whether or not be is getting 
a fair desl, rather than meesuring a store by loss leaders. In fact, the Missouri- 
Kansas survey shows the non-fsir-tradce price juggler only uses 2 percent of 
nationelly known feir-treced items in bis price juggling. 

The consumer, too, is reading of such items as the following as are taken from 
the Review of the Better Business Bureau of Des Moines in its September 1951 
issue as follows: 

“PTC ACTS ON UNDERSELLING CLAIMS 


“The Federal Trade Commission has filed complaints against R. H. Macy & 
Co. and Gimbel Bros., the two lerge Cepertment stores in New York City, alleging 
that their advertising cleims of selling merchandise at prices lower than those of 
competitors ere Ceceptive and misleacing to the public and unfair to competitors. 

“The Feceral Trade Commission acted efter evidence was submitted by the 
Better Business Bureau of New York. Extensive shopping of the firm’s edver- 
tising offers by the New York City bureau showed conclusively that competitive 
stores sold certain items at prices as low, or lower, than Macys and Gimbel’s. 
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“This case supports the position long taken by the Better Business Bureau of 
Des Moines that general ‘underselling claims’ are deceptive to consumers, unfair 
to legitimate competitors, and certainly injurious to public confidence in adver- 
tising. We have yet to find a merchandiser who can or does continuously under- 
sell all competition—that is, and stay solvent.’ 

It is my conclusion from the consumer angle that the lew is reasonable, that its 
history is good, that it prevents monopolies, that the economic effects are excellent, 
that other methods of franchising and price structure have been for years recog- 
nized, and that the actual results show that the consumer in fair-trade States 
saves money, and the consumer in fair-trade States purchases his merchandise for 
less. Congress should repair the damage done by the Supreme Ccurt cf the 
United States for the consumer’s benefit, if for no other reason. [Applause.] 

Mr. Bruner. Thank you, Barney, for an excellent outline of the benefits of 
fair trade to the consumer. 

Now, it is impossibie for four speakers, or five speakers, including our governor, 
to completely cover this fair-trade picture as it should be covered, but I think they 
have done an excellent job with the hour and 15 minutes they have had. 

There are many other things that could have been pcinted out, like the situation 
in Florida where the bait was dollar bills at 95 cents, had them standing in line for 
weeks, and then after the sale was over they released the news item they had made 
10 percent net profit during the sale. 

I have been told by reliable sources that 60 percent of the merchandise scld by 
retailers in America is price regulated in some form or other. Only 5 percent of 
that is regulated under fair trade. It is a little hard to understand why fran- 
chising, the agency basis of regulation, and all the other things appear to have no 
darts thrown at them and still fair trade, which is the only flexible way of pricing, 
merely establishing a price floor, is charged with being the one price-fixing method 
of price regulation. 

I can assure you that we can definitely prove that fair trade does not insure 
anyone a profit or keep anyone in business. 

Now, this concludes our planned speaking program for the evening, and while 
this is entirely your meeting, I don’t believe we should throw it open to discussion 
at thistime. I had planned to invite our Members of Congress to say a few words 
to you, not necessarily to talk about fair trade unless they wished to—any state- 
ments they wished to make we would be pleased to have, but we thought they 
might want to greet you. 

A couple of our good Congressmen on my left have said, “Now you are not going 
to call on us,” but I think you would like to hear a word or so from each of them, 
wouldn’t you? [Applause.] 

First, Senator Hickenlooper, would you like to say a few words? [Applause.] 

Senator HickeNLooperR. Thank you, Mr. Toastmaster. Ladies and gentlemen: 
I sincerely assure you this is the first notice I have had I would be expected to say 
anything this evening, and probably my remarks I will make will be as short as 
the notice. 

I, as have the other Members of Congress, just come back from Washington 
where things haven’t been too satisfactory in some fields, but I don’t want vou 
to get discouraged by some of this publicity that is going on now, because actually 
they have done some very good things in a few fields—for instance, animal 
research, we will have to put that on the plus side. We used to think there were 
only two ways to raise mink, one by pen raising, the other by having them caught 
in the wild, but they raise them by ‘influence’, and one of the plus things. 

Well, seriously, I had the very fine opportunity to be in Europe for a few weeks 
just recently, got back last week. I was a delegate from the Senate, one of the 
seven from the Senate, along with seven Members of the House, to attend the 
Consultative Assembly of the Council of Europe which is, to describe it, the 
“yak-yak”’ council of Europe, talk a lot and don’t do much, but nevertheless 
interesting. 

But along the line of your meeting here ana the things that you are interested 
in, I want to say that from our standpoint in discussing the economic rehabilita- 
tion of E urope and their recovery with these re presentatives of the 14 legislatures 
of Europe that constitute this Asse mblv, the main theme of the American delega- 
tion there, trying to lay it on the line of the E uropeans as to our view of their 
economy and what made it sick, was the fact that their cartel systems and their 
monopolistic systems of Europe had throttled the reasonable opportunity for 
competitive advancement and for a healthy economy. 

Now, I think that any free or private enterpriser who could have heard the 
universal opinion of the Members of the American Congress who in their own 
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political beliefs often differ widely—I mean our delegation was composed of 
eight Democrats and six Republicans, and I think there is disagreement between 
those gentlemen in their local political attitudes—but I think we were all agreed 
that the monopolistic system which has been characteristic of European business- 
men and business operations has been one of the things that has contributed to 
the near fatality of their affairs, and I believe that they are doing something 
about it; it is an encouraging thing. ; 

And there is just one other observation that I want to give you because it is 
along the line of the fair-trade laws in which I have been very much interested 
since that time in 1935 when they were first instituted in the State of lowa. 
A very keen businessman told me a few years ago—I hadn’t thought of it up until 
that time, but I think there is something to it, and it is along the line of an estab- 
lished price, reliable price upon which the public can count—he said American 
business had actually never had its great impetus of development until we adopted 
a standardized one-price system in this country and got away from the barter and 
trade idea. Many of you have been in Europe and other countries of the world 
and you know that the haggle method of doing business slows down business 
activity in other parts of the world. They barter and trade, if you don’t like 
the price today, come back tomorrow and hope it has been cut, or offer less, and 
you don’t get it tomorrow, so you take 3 days buying what the American pur- 
chaser now under a reliable standard price system will buy right now; he will 
walk into a store and he knows what the price of the merchandise is, he either 
wants it or doesn’t, makes up his mind it is a fair price. American business has 
educated him to that in many instances and your standard, fair-trade price 
systems, have contributed not onlv to the reliability of the merchandise that 
is advertised, but the standardization of price; you know you can’t go down the 
street and shave a nickel off the price, and it has speeded up, at least according 
to the theory of this very smart merchandiser that I know, has speeded up and 
given the great impetus and great vigor to our American merchandising system in 
the retail trade in this country and has stimulated the production of goods and 
in many cases the production of services. I think it is a very interesting theory, 
sounds plausible to me, and at least this fellow knows more about the business end 
of the thing than I do, and I accept his judgment with considerable strength. 

But a commentary on the standardizing, reliable pricing system seems to fit 
here. I have talked longer than I had intended to, but I do want to 
say I appreciate your invitation to come here tonight and meet so many of you 
folks that I have known for a long time; wish you well and success. [Applause.] 

Mr. Bruners. Thank you, Senator Hickenlooper. I am sure we enjoyed your 
remarks and profited by them and wouldn’t have wanted you to go away without 
having made them. 

Congressman Le( ompte, would you like to state your greetings? [Applause.] 

Mr. LeCompte, ‘thank you, Mr. Chairman. Colleagues in Congress and 
friends and acquaintances. I am glad to say a word because I want to ask my 
friend Dal where he got that 20-year business that he mentioned a while ago. 
It was more than 20 years ago, I guess, that his Dad and I, living down on the 
Missouri line, used to get together and have a fanning bee over baseball, but 
that’s about all the 20-year business there was to it. 

I, too, have visited Europe within the last few months, and I got this impression, 
very much like Senator Hickenlooper’s. In the old countries of the world they 
do not have free enterprise to the extent that we have it in the United States, 
and I think as a direct result they do not have the rugged middle class folks that 
we have in America. In the older countries the middle class has been ground 
out between the few very rich and the large number of very poor, the large number 
who are so poor and the very few rich, but the great rugged sturdy middle class 
folks who pay the taxes in the United States, who maintain Main Street in all 
of our towns, cities, and villages and have fought all the wars, they are non- 
existent in most of the older countries, and whether I am right or not, I attribute 
this to the fact that we have the middle class, the free enterprise svstem of the 
United States. A great many small businesses everywhere all over the land where 
the surrounding consuming publie can find its needs, that is a part of the economy 
of the United States, and I for one want to say that I am in favor of maintaining 
the American way of doing business. 

I could talk to vou for quite a while, Mr. Chairman, but this has been long and 
a very interesting program. So I will only say I am happy to have been invited 
to be with you tonight, and to one and all I say thank vou. [Applause.] 

Mr. Bruner. Thank you very much, Congressman LeCompte. Could we 
hear from you, Congressman Dolliver? [Applause.] 
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Mr. Douutver. Good evening, ladies and gentlemen, and Mr. Chairman. I, 
too, am one of these peripatetic Congressmen who has been traveling around, 
haven’t been to Europe, but did just get back Tuesday from South America, and 
I tell you I am so glad to be back in the United States, and especially in lowa, 
brother! [Applause.]| To see some friendly faces of people that can talk the 
American language is something, and then to come into a hotel and be able to 
drink the water out of the tap, as you can’t do in Mexico and south—well, I never 
was so glad to get back to God’s country as I am right at this moment. 

I had the same experience that Senator Hickenlooper is talking about. I 
needed a brief case; the one I bought new in Cedar Rapids about 20 years ago, 
after hard usage, is just about worn out; so I went into a leather store in Mexico 
City, I believe a week ago today, as a matter of fact, and they had some beautiful 
stuff there—they have wonderful leather goods in Mexico, at least it looked good 
to me; I am no expert in leather. They asked me $18 in American money, about 
150 in Mexican money, but it was $18 American money. I looked askance at it, 
acted hesitant; the fellow said, ‘‘We will give it to vou for $17’’—I looked more 
hesitant, and he said, ‘*Well, I believe we can cut that to $15,” and I got dozgoned 
suspicious, Dal; I decided I was going to come back to the United States and buy 
a brief case here. [Applause.] That’s my experience with these fluctuating 
prices. 

I must tell you a story of an experience I had which illustrates the devotion 
that I have to lowa. Some months ago I was in a meeting something like this in a 
neighboring State and was called upon to make a few remarks, and the man who 
was in charge of the meeting was from Pennsylvania; he didn’t know the difference 
between Ohio and Iowa; there are some people like that in the eastern part of the 
country you know; so he introduced me as a Buckeye instead of a Hawkeye. I 
didn’t like that very well, but I liked it even less when I looked up the definition 
of a buckeye—it is a hairless nut with no commercial value. So you see, that 
rather redoubled my devotion to my State. 

I just want to close what I have to say by making a suggestion, if I may, to 
our kind hosts this evening. Honestly, this presentation of this problem by the 
four representatives of the manufacturers, the wholesalers, the retailers, and 
consumers, has been a most enlightening experience. I see that you have a 
stenographer here transcribing these speeches, and, Mr. Chairman, if it is within 
the range of possibilitv—if vou will send a transcript of these very effective 
preséntations of this problem to me, and I believe to other members of our dele- 
gation, I am sure it will be very useful to us, and I hope that that will be possible. 

I am so grateful to you for your kindness to me, I thank vou, it has been a 
very fine occasion for me. [Applause.] 

Mr. Bruner. Thank you, Congressman Dolliver. I can tell you now that the 
reason Mrs. Beck is here is that some of the Congressmen who weren't able to be 
here asked if they could have a transcript of the presentations tonight, and that 
is the reason that we are having it made. 

I realize that Congressman Cunningham may be a little out of voice tonight 
because we heard him last night on television and he was sort of put on the spot, 
but he gave a very good account of himself; but Paul, would you come up and say 
a few words, please? [Applause.] 

Mr. CUNNINGHAM. Mr. Chairman, colleagues of the Congress, ladies and gentle- 
men. You know, after hearing the Senator and Karl and Jim and my being called 
up here, I am reminded of the oyster in a stew, it swam around for a while, finally 
met a few others, and said, ‘‘What are we all doing here?’’ 

I was very much interested in Jim Dolliver’s remark about Iowa and the 
buckeye. You know, Jim, last July, I think it was, I was over at Philadelphia 
during the centennial celebration speaking before a group at a dinner table, and at 
the table a lady sat across from me who kept talking about lowa, the beautiful 
State of lowa; lowa was beautiful, had beautiful women, fine people, a great 
amount of corn, we raised hogs, and so on and so forth. She kept on talking 
about it, its wonders and its greatness, and finally I noticed a woman several 
seats removed, an elderly lady, getting verv uneasy, kept fidgeting around and 
was listening. She tapped the woman on the shoulder, “‘I beg vour pardon, but 
it is pronounced Ohio.” 

You know, I haven't been to Furope, haven’t been to South America; I was 
over in Council Bluffs the other night, that’s as far away as I could get, but I had 
a wonderful trip this morning. 1 drove a few miles out on Ingersoll to the Bauder 
Drug Store, had my picture taken with a very charming and distinguished looking 
lady, Mrs. Bauder. ‘The purpose of that is, as I understand, to appear in your 
national magazine showing the interest of a Congressman in your problem, 
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inquiring about the fair-trade law and the inequities you are now suffering, as a 
result of the Supreme Court decision. 

But while on that junket I learned something. I had already previous know- 
ledge of it, but was particularly attracted by it this morning. I noticed all the 
beautiful packages in that store of various articles of merchandise, finely wrapped; 
many of them would not have to be wrapped again if one purchased them. I have 
seen them before in other nice stores, but then I thought, Well, now you have 
gone a long wavs as the result of packing, putting these things up in packages, 
which is really packing, and then I thought of your present difficulties as the 
result of the Supreme Court decision and the thought struck me, Well, you are 
in trouble because of ‘‘packing” the Supreme Court of the United States. [Ap- 
plause.] That may be a little corny, but somehow I thought it seemed appro- 

riate. You know that ‘‘packing”’ bill did not get through the Congress of the 

Mited States due to herculean effort on the part of Republicans and certain patri- 
otic and able Democrats, the result is the same acquired indirectly by the very 
individual or individuals who sought a law to ‘‘pack’”’ that Supreme Court. That 
is why you are here tonight. 

And somehow I am reminded—and I don’t want to take too long—of a talk I 
made a couple of vears ago to the medical profession in Washington at a convention 
there. TI am going to tell vou this because I assume in this room all the people 
are in favor of socialized medicine. [Laughter.] I happened to be talking against 
socialized medicine because I don't believe in it, and it happened that the personal 
physician of the President of the United States was in the audience, but he was not 
in uniform; I didn’t know he was there. 

The things I said against socialized medicine and the plan of the present adminis- 
tration to impose it upon the American people were not very complimentary, I 
think. When I got back to the office within the next 48 hours I had five calls 
from the White House wanting a copy of my talk and I answered each time it was 
off the cuff, and as this was so, I had none to deliver. 

Well, at that meeting I told those doctors, nurses, and the ones who were very 
much concerned about the damage that would be done to them if socialized 
medicine were imposed upon the American people, this story, and I want to tell it 
to vou. Mrs. Mvers said to me tonight when | mentioned it to her, ‘I suppose 
vou tell that to fit every occasion and every group,”’ but it will fit your group I 
am sure. 

I said to those doctors, you know what is going on in the United States today 
reminds me of the No. 1 hero of World War I, Sergeant York, and the technique 
he used to capture an entire German battalion and also killed 100 or more of 
them before he captured the battalion, and the technique was simple, learned as 
a boy while hunting in Kentucky, ducks and geese, and so forth—he shot the 
last one first and then went forward. Had he shot the first one first, they would 
have flown away. Had he shot the Germans in the front of the line first, they 
would have known what was going on and killed him, but he shot the last one 
first and went forward. The gunfire in the surrounding country was such that 
the ones ahead didn’t realize the ones behind them were being killed. 

That is the way one group after another is being taken in America in this trend 
toward the socialist state. I said to the doctors, ‘“You are the last duck.” I 
think I am looking at the second to the last ducks tonight in this room. I don’t 
like to call vou ducks. 

Then I said, ‘‘What were you doing when the ducks behind you were being 
shot? Well, probably you can be excused because you didn’t realize it,’’ just as 
you in this room, in the 1930’s, when the packing was going on, probably paid 
little attention to it because you thought it wouldn’t happen to you, but now it 
has happened to you. Are vou going to get the assistance of the ducks ahead of 
you t» help vou in this trend to stem the tide that is taking you out of business 
and along with that destroving America? 

After listening to these wonderful remarks, starting with Craig Sheaffer, I want 
to assure vou I acquired a lot of information, and as Jim said, ‘‘Aren’t we getting 
a lot to take back when this bill comes up for argument?” and I agreed with him. 
And it is delightful, and I think that all of us here want copies of what Mrs. Beck 
is taking down, as well as the Members of Congress who are not here, if we are 
to be of any benefit to you. I want to ask you this one question, how could any- 
one who is an American or who believes in America be opposed to fair trade? 
Isn’t that the simple question that you are faced with tonight? [Applause.] 

I am so happy to be here and you are so gracious that I must tell this story, 
becaise I was really asked to tell it when Senator Hickenlooper walked in and 
sat down. I was at Hotel Mayflower at a dinner for the Civil Aeronautics Asso- 
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ciation, and Alben Barkley, Vice President, was the speaker. He told this story; 
he was a little late getting there, and in his apologies he said he got there by way 
of the Senate, but used to serve in the House. The House has a Foreign Affairs 
Committee, and in the Senate it’s a Foreign Relations Committee, but these two 
committees handle the same legisiation, and “it used to bother me,”’ he said, “why 
have Foreign Affairs Committees and Foreign Relations Committees, and I asked 
an older Member. He said, ‘Senators are too old to have affairs, they just have 
relations.’’’ [Applause.] Thank you very much. . 

Mr. Brener. Thank vou, Paul, very much. I know you all realize that we 
didn’t intend to put the Congressmen on the spot, and we are happy to see none 
of them felt on the spot, but I am sure you wouldn’t have wanted to leave tbis 
meeting without having had at least a word of greeting from them. 

I want to thank our honored guests, the Congressmen, and also Governor 
Beardsley, and the spokesmen for the various groups that are represented here 
tonight for attending this meeting. I think your participation here has helped 
to show the need and support for fair trade in Iowa. 

Mr. Jacosson. Mr. Chairman, in order to crystallize this meeting here tonight, 
would a resolution be in order? With your permission, I would like to present a 
resolution. 

Mr. Bruner. Would you like to come up here to read it? 

Mr. Jacosson. Thank you. Distinguished guests from Washington, ladies 
and gentlemen, my old cohort Gross Income Tax Paul, my friend Hickenlooper 
on the chain store tax and fair trade laws, I am happy to be up here before you 

eople again, and, Dal, I want to congratulate you on this panel on fair trade, and 

am going to see you one of these days, and I want you to tell the members of this 
panel to save their speeches because I want them to appear before the hardware 
convention Wednesday morning, February 13. May I have that date with you? 
That’s the best discussion I ever heard. I want to educate hardware dealers on 
the fundamentals of the fair-trade law. 

Now, this meeting tonight has been called by the secretary of the drug associa- 
tion, but it is not necessarily in the interests of the druggists alone; all retailers 
are vitally concerned. My constituents, my bosses, the retail hardware dealers of 
Iowa are interested. I would like to present a resolution from the Iowa Retail 
Hardware Association to crystallize this meeting here tonight, and with vour per- 
mission I shall read the resolution which we have drafted. 

‘“‘Whereas fair-trade laws embody the principle of fair play in the market place 
and constitute a code of business morality designed to prevent our free enterprise 
economy from deteriorating into a free-for-all conflict in jungle economics; and 

“Whereas, the fair-trade laws protect the small-business men of Iowa and the 
whole country by checking ruthless and deliberate operations in the red by would- 
be monopolists in order to eliminate competition; and 

“Whereas the fair-trade laws have demonstrated that they benefit the consumer 
and the economy as a whole by helping to keep prices down, increasing retailing 
efficiency, restraining monopoly, assuring the availability of quality brands and 
fostering fair and open competition; and 

“Whereas the fair-trade laws help to preserve a stable system of mass distribu- 
tion composed of large, medium, and small retailers, thus assuring manufacturers 
a reliable mass market for their products; and 

“Whereas the fair-trade laws enable the owners of brand names and trade- 
marks to protect the property value of their trade names and their distributors 
against the injurious and deceptive practice of price juggling; and 

‘“‘Whereas the fair-trade law of lowa and of 44 other States have been gravely 
weakened by the decision of the United States Supreme Court in the case of 
Schwegmann vy. Calvert, which held that the fair-trade laws are not binding upon 
nonsigners of fair-trade contracts with respect to interstate commerce: Now, 
therefore, be it 

“R-so ved, That this meeting endorses the principle of fair trade as an indis- 
pensable instrument of publie policy and calls for the enactment of legislation 
which will restore the State fair-trade laws to full effectiveness in the restraint 
of the unfair competition of price juggling.” 

Mr. Chairman, I move the adoption of this resolution. 

Mr. Bruner. You have all heard the resolution, is there a second? 

(“ame was duly seconded and thereupon carried with ro dissenting vote.) 

Mr. Prunér. I don't think there is any cuestion but what this group is 
definitely in favor of fair trade and this resolution. 

You have been verv attentive tonight, that is because vou are interested in 
the subject matter. It is still not 10 o clock, so I think we have covered a lot of 
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ground in a short time. I am particularly appreciative of the efforts that have 
been expressed in the presentations tonight. It shows that the fellows on the 
panel have dove a good job of thinking through the subject of fair trade, and 
how it affects their various segments of our economy, and I want to thank each 
one of them personally for what I consider an excellent job. I think you do, 
too; would vou like to give them a hand? [Applause.] 

We feel confident that we can count on our Representatives in Congress to 
support legislation which will be brought before them to restore fully effective 
fair trade which, in the final analysis, means quality products at fair prices, 
decency and honesty in the market place, and a stable economy. 

If you have nothing more, we will consider the meeting adjourned. Thank 
you very much. [Applause.] 

(The meeting adjourned at 9:51 p. m.) 

Mr. Mermey. In other words, I predict that unless fair trade is 
made fully effective, vou will have in the United States price wars the 
like of which you never had, and you will have them because none of 
the great retailers in America can permit any other retailer to get a 
reputation for underselling. You had a price war in New York that 
lasted 3 or 4 weeks, and things went on to ridiculous extremes. Now 
then, the Senate committee, the Select Committee on Small Business 
estimates that if that price war had continued for 4 or 5 months, 
20,000 small retailers in the citv of New York would have been driven 
out of business. Lest you think that that figure was taken out of thin 
air, one of my department store friends in New York, Louis Broido, 
the vice president of Gimbel’s, told me just 2's weeks ago before this 
report came out, that it was his judgment that if that price war had 
continued for 6 months, 20,000 retailers would have gone out of 
business, and he told me about one of his own relatives in the electric 
appliance business in New York who didn’t sell a single brand, 
certain brand of electrical appliance, for 40 days. That is a Noah’s 
Ark flood if I ever saw one, 40 days with not a sale of an electric 
appliance of a particular brand, because of the price war in New York. 

Now, sure, | can be told if a Mixmaster sells for $46.50 it is wonder- 
ful to sell it for $40, and it is true if the Mixmaster goes down to $40 
you are going to get more customers, who liked it at $46 but couldn’t 
afford to pay it. And if you sell it for $30, you bring in some more 
customers. They like it at $30 and if you go to $20 vou will get still 
more customers and you can go all of the way down until you reach 
Utopia, and sell it for a penny, and you will get back to the depres- 
sion of 1931 and 1932 and 1933. Prices were never so low as then, 
but people didn’t have the money to buy the articles. And what 
happens in a price war to the trade-marks? I will tell you, I will take 
Baver aspirin, | am familiar with that. Bayer aspirin normally sells 
at a minimum retail price of 59 cents. In that price war in New 
York Bayer aspirin went down to 3% cents for 100 tablets. That is 
less than the cost of the container. And while one store was selling 
Bayer aspirin for 3}; cents per 100 tablets, that same store on the very 
next counter was selling a package of 24 Bayer aspirin for 23 cents. 
What happened in the consumer's mind on Bayer aspirin? I would 
like to give you two telephone conversations. One customer called up 
the company, “We have got a bet in our family. We have got a bet 
that the Baver aspirin which is being offered for 3% cents is really 
Baver aspirin seconds.”’ Of course, it wasn’t so. 


Mr. Harris. What is that? 
Mr. Merry. Seconds, not the best quality aspirin, some kind of a 
damaged second-grade quality. Of course that wasn’t so. Another 
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customer called up the company and said, “Isn’t it a fact that the 
Bayer aspirin that is being sold for 3% cents is really stock of aspirin 
that that store couldn't sell and they are really getting rid of the old 
aspirin?” Of course that wasn’t a fact, too, because Bayer aspirin 
happens to sell very fast. If any store carries its supply of Bayer 
aspirin for more than 6 or 8 weeks that is really doing a bad job. 
But look behind those questions and see the process of deterioration 
of respect for the brand in the mind of the customer. Unless checked, 
the loss leader could become all loss and no leader. Again, in New 
York as late as last week Schick razors were being price-juggled all 
over the place. I think they sell for $25 or $26, the electric razor, and 
last week Schick announced that it would no longer sell through 
wholesalers, it would sell direct, because Schick razors were priced 
down to as low as $5 and $5.75. People no longer thought that razor 
was worth $26. Schick was losing its shirt and its only recourse at 
the present time was to change his method of distribution entirely and 
deal directly with the retailer, where he could make a fair-trade con- 
tract and if the retailer wouldn't make the contract he wouldn't sell 
him the merchandise. 

Unfortunately, if that manufacturer deals through wholesalers 
under our present understanding of the law, he may not tell the whole- 
saler whom to sell or whom not to sell, unless some cases now before 
the court decide otherwise. But in our present state of law, our pres- 
ent understanding of the law, that would be a violation of our antitrust 
laws. He can determine for himself whether he will sell an individual 
direct or a retailer direct if that fellow signs a fair trade contract, but 
he can’t enforce on wholesale distributors a policy of selling only to 
certain retailers. 

So let it not be understood that this isn’t important to small busi- 
ness. It is. 

Now, you may very well ask, ‘Well, look, if loss-leader selling is so 
wonderful for the big stores, why don’t the little fellows do it? Why 
don’t they take private brands,”’ and the answer is very simple. The 
little fellows’ business is based on the reputation of a third party. It 
is the reputation of the manufacturer. He sells the leading brands, 
and practically only the leading brands. He can’t sell private brands 
because he himself doesn’t have enough resources to get the right 
brands and the right scientific controls. 

Mr. Crosser. Let me interrupt you a moment, sir. The bells are 
ringing notifying us of the end. How long will it take vou to finish? 

Mr. Mermey. I| can finish it in 2 or 3 minutes. 

That retailer depends on somebody else’s reputation, and he hasn’t 
got the resources to establish brands of his own, and if he cuts the 
price to meet competition on the only things that are in his shop that 
vield him a profit, where he can’t pass on those losses in higher prices 
on other merchandise, then you have got a situation where the small 
retailer is going bankrupt. The first thing he does is to cut down, if 
you please, to cut down on his wages, and reduce his employees. In 
the end, he finds himself in the bankruptey courts. 

As IT say, we have here a very broad subject, and I would like to read, 
if | may, in closing, just one thing. It is a statement by Mr. Justice 
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Brandeis, and to me it seems to sum up on fair trade better than 
anything I have read: 


The position of the independent producer who establishes the price at which 
his own trade-marked article shall be sold to the consumer must not be confused 
with that of a combination or trust which, controlling the market, fixes the price 
of a staple article. The independent producer is engaged in a business open to 
competition. He establishes the price at his peril—the peril that, if he sets it 
too high, either the consumer will not buy, or, if the article is nevertheless popular, 
the high profits will invite even more competition. 

The consumer who pays the price established by an independent producer in a 
competitive line does so voluntarily; he pays the price asked, because he deems 
the article worth that price as compared with the cost of other competing arti- 
cles * * *, The competition attained by prohibiting the producer of a trade- 
marked article from maintaining his established price offers nothing substantial. 
Such competition is superficial merely. It is sporadic, temporary, delusive. It 
fails to protect the public where protection is needed. It is powerless to prevent 
the trust from fixing extortionate prices for its product. The great corporation 
with ample capital, a perfected organization, and a large volume of business can 
establish its own agencies or sell direct to the consumer, and is in no danger of 
having its business destroved by price-cutting among retailers. But the probibi- 
tion of price maintenance imposes upon the small and independent producer a 
serious handicap * 

Already the eid of the small independent businessman presents a 
grave danger to our demoe racy. The social ioe is great; and there is no economic 
gain * * *. Shall we under the guise of protecting competition further foster 
monopoly by creating immunity for the price-cutters? 

America should be under no illusions as to the value or effects of price cutting. 
It has been a most potent weapon of monopoly—a means of killing the small riva! 
to which the great trusts have resorted most frequently. It is so simple, so 
effective. Farseeing organized capital secures by this means the cooperation of 
the short-sighted unorganized consumer to his own undoing. Thoughtless or 
weak, he vields to the temptation of trifling immediate gain, and selling his birt h- 
right for a mess of pottage, becomes himself an instrument of monopoly. 


Gentlemen, for the reasons I have sought to enumerate in the brief 
and in my presentation, Dr. John W. Dargavel and I hope that the 
committee, in the interest of a population of about 25 million people 
constituting all of distribution, their employees and their families, in 
the public interest, and in the interest of manufacturers who are trying 
to protect their good names, that you will sympathetically consider 
H. R. 5767, and that you will, we hope, favorably report a bill that 
will restore fair trade to its effectiveness as before May 21, 1951. 

Mr. Crosser. Thank you very much. 

We would like to have a moment in executive session before the 
committee adjourns. 

(Whereupon, at 11:50 a.m. the Zecommittee} proceeded to other 
business.) 
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TUESDAY, FEBRUARY 5, 1952 


Hovset or REPRESENTATIVES, 
SUBCOMMITTEE OF THE COMMITTEE 
oN INTERSTATE AND ForEIGN CoMMERCE, 
Washington, D.C. 

The subcommittee met at 1:45 p. m., pursuant to adjournment, in 
room 1334, New House Office Building, Hon. J. Perey Priest (chairman 
of the subcommittee) presiding. 

Mr. Priest. The subcommittee will come to order. 

This subcommittee was appointed to continue hearings on the bill, 
H. R. 5767. Hearings on this bill were begun before the entire com- 
mittee yesterday. The subcommittee will proceed as expeditiously 
as possible to hear both the opposition and the proponents of the 
legislation. We want to do it as expeditiously as possible and at the 
same time give everybody an opportunity to be heard on the legisla- 
tion. The bill before us is not of itself a complex piece of legislation 
but some of ‘the problems that it proposes to deal with are in some 
measure complex and many-sided in their complexities. 

Yesterday, Mr. Mermey appeared before the entire committee and 
completed his statement. Unless members of the subcommittee have 
questions to ask of him at this time we will proceed with the next 
witness. Are there any further questions? 

If there are no questions to be asked of Mr. Mermey, we are pleased 
at this time to hear Mr. Eric Calamia. Will you give your full identi- 
fication for the sake of the record, please, sir? 


STATEMENT OF ERIC CALAMIA, MANAGING DIRECTOR OF THE 
RETAIL TOBACCO DEALERS OF AMERICA, INC., AND OWNER 
OF A TOBACCO SHOP, REINHARD BROS., NEW YORK, N. Y. 


Mr. Catamia. My name is Eric Calamia, and I appear before you 
today in a dual capacity. I am managing director of a national trade 
association, Retail Tobacco Dealers of America, Inc., representing 
thousands of small independent tobacco retailers in the country. I 
am, also, the sole owner of a tobacco shop—Reinhard Bros.—located 
in New York City which was established in 1855. For 40 years | 
have been engaged in the retail tobacco business and it is with this 
background that I wish to stress the importance of fair trade to the 
small merchant. 

Unless the independent retail dealer is offered the full protection 
of a Federal inten act, which will make operative the individual 
State fair-trade laws, thousands of small retailers will be forced out 
of business. State fair-trade laws are the only feasible means of 
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giving these retailers some protection against unfair selling practices 
and price juggling. 

These laws also protect the consumer for they establish a fair 
minimum retail price that discourages misrepresentation and safe- 
guards the manufacturer against destruction of the good will of his 
trade-mark, thus enabling the manufacturer to maintain high stand- 
ards of quality and value. 

Fair trade protects the consumer. Loss-leader selling is a dishonest 
practice by its very implication. We know that a retailer must sell 
his merchandise at a profit if he is to pay fair wages and meet all the 
other expenses that go into the cost of doing business. Loss-leader 
selling is intended to inveigle the consumer into a store under the guise 
of giving him a bargain, in order to sell other merchandise that carries 
a sufficiently large mark-up to compensate for the sale of the cut- 
priced product. 

Fair trade does not hinder the large supermarket nor the big depart- 
ment stores. In the price war in New York City, which was started 
immediately after the Schwegmann decision by R. H. Macy & Co., 
the first advertisement, of this concern, announcing cut prices on fair- 
traded articles contained the statement that less than 10 percent of 
their items were under fair-trade contracts. Now gentlemen, let’s 
face facts. What is Macy's policy with respect to the other 90 percent 
of their items? Certainly, over the vears they had every opportunity 
to cut prices on the 90 percent non-fair-traded part of their stock— 
6 percent or 60 percent, if they so desired. But no—they prefer to 
take advantage of the reputation and good will of manufacturers who 
have created standardized, quality products, well known to the con- 
sumer for value, and cut the prices on these trade-marked items well 
below the dictates of sound business. 

It is obvious that the basic reason for such price wars, is solely to 
lure the consumer into the store for the purpose of disposing of mer- 
chandise, the value of which is not readily discernible or known. In 
the long run, the consumer pays a high price for his few bargains. 

Not many tobacco products were seriously involved in this particu- 
lar war. But, what will happen to my business if it is allowed to 
spread. I do not have a stock of 90 percent of unknown, unbranded 
tobacco products on which to recoup a loss if forced to meet Macy’s 
cut prices. Consequently, I have one of two choices each with the 
same net result. If 1 do not meet this competition I lose my custom- 
ers and if | do meet this competition | empty my shelves of merchan- 
dise which I cannot replace as cheaply as | sell it. 

Another serious effect of price juggling and misrepresentation is the 
loss to the manufacturer of the good will which he has worked hard to 
build up and establish. 

Retailers, who have a stock on their shelves of an item that has been 
subjected to loss-leader practices lose their interest in trying to display 
or sell that article. My own experience as a tobacco retailer is, that, 
when a particular item in my store is drastically cut in a price war 
started by the large stores, | have only one interest, and that is to 
dispose of that brand as quickly as I can. No amount of salesman- 
ship on the part of a manufacturer can interest me in again restocking 
that item. 

The good will of a manufacturer's product is in many instances 
adversely affected by consumer reaction as well. People hate to feel 
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that they have been “taken in.” If a housewife buys X brand 
vacuum cleaner for $50 and the next day, because of a price war, 
sees this vacuum cleaner sell for $30, her pride in her purchase is 
completely lost, and her confidence in the product itself is destroyed. 

In our trade, 132 nationally advertised standard brands of cigars 
were under fair trade contracts in one or all of the 45 States having 
fair trade laws prior to May of last vear. All standard brands of 
pipes and many lighters were likewise fair traded. 

Gentlemen, | wish to stress that fair trade did not raise prices in 
our industry. 1 have with me a list of all cigar brands referred to 
above with their fair trade prices and you will not find one instance 
where a cigar has been fair traded at a price higher than its former 
customary retail selling price. Every well known 10-cent cigar was 
filed at 10 cents each and at a lower price in multiples of three or five 
or by the box. The markup to the retail dealer in the sale of a box 
of cigars is approximately 20 percent. Even at 20 percent he barely 
recoups his cost of doing business. 

Unchecked cut prices will eliminate from the economic scene the 
small independent retailer and thereby lessen competition and foster 
monopoly. 

The average department store is rarely interested in promoting a 
new brand until the small independent retailer has given the manu- 
facturer the distribution he needs and has created consumer demand. 

In conclusion, may I say that the business future of thousands of 
small retailers in the country depends upon the elimination of unfair 
trade practices and the protection which State fair trade laws were 
intended to afford. We urge that H.R. 5767 be enacted into law, so 
that the fair trade laws existent in 45 States may be effectively 
enforced. 

Now, Mr. Chairman, I would like to leave with the clerk of this 
committee this booklet printed in 1950. It is an annual book that 
our association gets out but the value to this committee is this: in 
the back of that book | mentioned 132 brands of cigars under fair 
trade contract. There are more than 125 of the 132 listed in this 
book, with their fair trade prices, as well as the number of States in 
which they had filed. I wanted the committee to be able to see in 
print that not only did the fair trade contracts not raise prices, but 
that there was competition even at the retail level. You will find, 
for instance, that the 10-cent cigar of one prominent manufacturer is 
filed five for 45 cents, and another has selected five for 47 cents. 
They are not all uniform throughout, and in every case they represent 
a saving to the consumer at less than the unit price of the individual 
cigar, 

Now this book was printed and distributed before the Schwegmann 
case, and I thought that you might like to refer to it for some infor- 
mation. 

Mr. Priest. Without objection it will be accepted for the com- 
mittee files. We thank you. Will you wait just a moment, please, 
there might be some questions. 

Mr. Beamer. I have just one question. I was wondering, if you 
know how the manufacturers feel about the price cutting er the in- 
between prices? 

Mr. Caramra. I would say that the majority of manufacturers feel 
that price cutting was the most disastrous thing that happened to our 
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businesses before the fair-trade laws were generally accepted. When 
they see a product that they manufacture, such as a 10-cent cigar 
that universally goes to the retailer at $75 or 74 cents, and with a 
retail price of 10 cents. And under price cutting got down so that a 
$75 cigar was selling at two for 15 cents, they know it wasn’t a whole- 
some situation and the jobber immediately noticed that bis bills 
weren’t paid in the 10 days, or in the 30 days according to whatever 
his terms were. He bad more checks bounce or returned marked 
“insufficient funds.”’” Immediately after the NRA came in there was 
a more stabilized condition, before the fair trade laws, the wholesale 
trade and the manufacturer said, ““You have much more wholesome 
conditions, retailers are able to pay their bills, we have less outstand- 
ing, less past due.” 

Xr. Beamer. On page 3 you make the statement that— 
no amount of salesmanship on the part of the manufacturer can interest me in 
again restocking that item— 
and do you think that that threat might be effective? 

Mr. Catamia. I have reference to one item and certainly I don’t 
want to get in a plug for anyone, but I know of something that you are 
acquainted with, the Smokador, Rockador ashtray. You see them 
around all public buildings, and they stand about this high and they 
had a round base so if they are knocked over they wouldn’t fall and 
they would adjust themselves. That was selling in New York before 
fair trade laws at about $10.50. After the article had been generally 
distributed and a consumer acceptance obtained through their dis- 
tribution in independent retail dealers’ places, there was a price war 
and one of the big department stores, Macy’s first then Gimbel’s, 
started a war with that article being cut down to the price that we 
were paying for it. We were paying $7.50 and getting $10.50 and an 
ad appeared by Macy’s at $7.35, just a few weeks before Christmas. 
That was at the time when we normally would do a substantial part 
of our business on that item. The item was cut because Gimbel 
wouldn’t give it up, and Macy wouldn’t, and it went down to $3.15. 

Now then what was the outcome? After the holidays when Mr. 
Smokador’s salesman came around, I tried to approach him to see 
what he would do about my stock on hand. I certainly wasn’t inter- 
ested, even though the ads weren’t being continued, in putting the 
Smokador in my window at $10.50 when it had been prostituted down 
to $3. I say, I was not particularly interested in that, nor was any 
other retail dealer, “Smokador, no—; who wants it?” Even good 
large hardware stores in New York sent back over 100 of them and 
they laid in a competitor’s item, whose name had not been attached 
to a cut price. 

And that, to the independent retail dealer, is the serious part of these 
price wars. When they start vou can never tell when another depart- 
ment store might pick it up and drive it down even further. 

Gentlemen, I want to tell you that an item that is very competitive 
like cigarettes has been sold by the department stores in New York 
at less than the cost of the revenue stamp attached to the package of 
cigarettes. The price did not include anything for the cigarettes, but 
was less than the amount of the excise tax, which at that time was 
7 cents a package. They sold for less than 70 cents a carton, because 
two stores continued to try to undersell each other. That is the vicious 
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and threatening thing to retail dealers who have an investment in an 
item. At the time the Smokador price war started, I had in my 
warehouse approximately 100 pieces. It was because you could get 
the best wholesale price if you bought 100 or more at one time. I sat 
there with 100 in my warehouse that cost me $7.50, and saw them go 
down to $7.35, to $6, to $5, and so on down the line until I was buying 
a few from Macy’s at $3 and change so as to average my cost down, 
with a hope of selling them at a cut price. 

That, gentlemen, presents a real threat to a small retail dealer who 
might lack sufficient capital to take a number of items and do that, 
We don’t have the unbranded, unknown items to compensate for that 
kind of loss. 

Mr. Priest. Any further questions? 

Mr. Hate. I would like to ask you this question. On page 2 of 
your statement you speak of what R. H. Macy did immediately after 
the Schwegmann decision. By the way, what is the date of that 
decision? 

Mr. Catamia. May 21, 1951. 

Mr. Hare. Now, have disorderly conditions with respect to these 
trade-marked articles existed ever since that time? 

Mr. Caramia. Not to the same tempo and extent that it did for 
about 4 or 5 weeks immediately after the first ad appeared. 

Mr. Hare. What happened after that? 

Mr. Catamia. A number of those items, Macy withdrew and 
didn’t even carry. But, as I say further on in my statement, fortu- 
nately for the tobacco business Macy did not take many cigar items 
and subject them to the extreme low-cut prices. 

Mr. Have. Is your business suffering today from the Schwegmann 
decision? 

Mr. Cavamia. Very definitely, I feel it is. 

Mr. Hate. Won't you tell the subcommittee just how it does suffer? 

Mr. Catamia. Well, there is no uniform price on cigars, and Mr. 
Hale, may I say that in the tobacco business 90 percent of the tobacco 
business today is on branded items. The days of years ago where 
each retailer had a brand of his own are gone, and the nationally 
advertised brands represent probably 85 to 90 percent of your total 
cigar sales, your total tobacco sales in this country, and consequently 
where they can use a brand name—and I don’t like to pick out any 
one of them—but brand X or D that has a reputation and has a known 
value of 6 cents, and if a price cutter comes along and puts a special 
price of 10 for 48, every smoker would know that it is a bargain. 

Mr. Have. Are there price wars now on standard brands of tobaccos 
and cigars? 

Mr. Caxuamia. Yes, there are in different sections, in different 
intensities. In what we know as the garment center in New York, 
yes, sir, it has spread considerably, and there is no legal way to correc t 
it. And a retailer can be vindictive too if a manufacturer doesn’t 
choose to sell him because he has treated his brand so badly from 
& price standpoint. There are many indirect ways in which a retailer 
can continue to obtain that merchandise and to sell it even though it 
has no profit angle to it except as a drawing card to bring the con- 
sumer in, in the hope of selling pipes, pouches, or other miscellaneous 
items. 
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Mr. Priest. On page 2 of your statement, Mr. Calamia, you refer 
to the fact that in one of its advertisements about this sale after the 
court decision Macy’s made the statement that less than 10 percent 
of their merchandise was under fair-trade agreements. Of course, in 
your business, as you have already pointed out, there would be a 
much higher percentage under fair trade? 

Mr. Caramia. That is right,sir. 

Mr. Prisst. | wonder if you or maybe someone else would give 
this information first-hand, | wonder if that 10 percent as stated by 
Macy’s is a sort of a general average of the average department store 
other than a specialty store, such as yours? 

Mr. Caramia. | would say that in an average department store it 
would be about that or maybe in some a little bit higher, but that 
would be a pretty fair basis. And I am sure that Macy’s didn’t just 
pick that figure out of the air. They knew the thousands of items 
they carried and the fair traded merchandise only represented approx- 
imately 10 percent of that total figure. 

Mr. McGuire. There is no doubt that the welfare of this country 
depends upon the small-business man, is that right? 

Mr. Catamia. And the manufacturer even recognizes it, and they 
have told me so. “Calamia, we need the volume that a chain can give 
us but we need the distribution that your independent retail dealers 
can give us.”’ If they come out with a new brand they wouldn’t go 
to a department store buyer. He would say, “We have no call for it,”’ 
and they wouldn’t lay it in. Our little retailers do the missionary 
work, and show it, to create consumer demand. They really do the 
missionary work first. 

Mr. Priest. Any further questions? We thank you, sir. 

Is Mr. R. J. Wilkinson present? The committee will be very happy 
to hear you next. 


STATEMENT OF R. J. WILKINSON, EXECUTIVE MANAGER OF THE 
MASTER PHOTO DEALERS’ AND FINISHERS’ ASSOCIATION 


Mr. Witkrnson. My name is R. J. Wilkinson. I am executive 
manager of the national trade organization in this field, the Master 
Photo Dealers’ and Finishers’ Association. This organization is com- 
posed of member firms comprising over 1,700 of the principal retail 
photographic stores in the United States. Its members are conserva- 
tively estimated to be handling between 65 and 70 percent of the 
total of all retail sales of photographic goods, equipment and services. 
However, the association serves the entire industry on all such projects 
as affect the entire industry’s welfare and our sectional and national 
meetings and conventions are open to all members of the industry, 
and are participated in by them without regard to membership. 

Throughout the war and for 27 years we have been privileged to 
exclusively represent this industry group and have earned and 
received the confidence of practically all elements in the business 
regardless of membership in the association. Our members, and the 
others engaged in the retail photographic business, are about evenly 
distributed throughout the entire 48 States in nearly direct ratio to 
the population totals of the various States. It is that kind of a 
business. 
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In addition to the conclusions and observations made as executive 
manager, in which capacity I have served this association for over 17 
years, I am also the owner-operator of a typical member establish- 
ment, composed of a retail photographic store and photo-finishing 
laboratory operated in combination, since back in 1920, in a mid- 
eastern city of 65,000 population. The statements therefore come 
not only from observations and experiences drawn from the industry 
as a whole, but from close observation of the same problems in my 
own business. 

Our statement does not intend to explore the background of legal 
Viewpoints surrounding and supporting the establishment and opera- 
tion of fair-trade laws in the 45 States now having such legislation on 
their books, but rather to discuss quite frankly the direct impact on 
our own business that results from the workings of competitive fair- 
trade pricing in actual practice. The niceties of public welfare and 
interest in the issue deserve comment to the extent of expressing the 
views of the small-business firms represented by such firms as this 
association comprises. 

The aim of our efforts, on behalf of these hundreds of small-business 
firms is—and they are just that, most of them have employees less 
than 100—is: 

1. To protect them from the predatory selling practices which are 
regularly sought to be used by some of the large department stores 
and chain operators to divert our business through the use of the loss- 
leader selling technique and thus build up monopolies in the merchan- 
dising field, having the effect of destroying competition and thus 
restraining trade. 

2. To preserve and protect gainful employment and opprotunity 
in the thousands of small towns and cities, which comprise the grass 
roots of our national economy. 

3. To protect our citizens and customers in these communities from 
unfair and deceptive trade practices. 

Resale price maintenance through fair trade is not price fixing. 
Our members do not believe in price fixing. Economists all agree 
that to fix the price of commodities and services through collusion and 
agreement between groups of producers or groups of sellers is unsound 
and against the public interest. Our lawmakers quite rightly have 
passed laws to prohibit such conspiracies to restrain trade and destroy 
competition. Competition should be preserved by our laws just as 
control of monopoly is a function of good government. Put the 
preservation of open competition does not require nor imply that 
chaos or demoralization should be the end result any more than the 
existence of a big business implies that it is in fact a monopoly. 

As we see it—and I dwell on this fora moment beoause there is a 
great deal of misunderstanding of what fair trade intended to accom- 
plish, among the public and among others even better informed—as 
we see it, it is price fixing and is unlawful for a group of manufac- 
turers, engaged in the production of like goods, to sit around a table 
and conspire to fix the prices of the goods they produce and sell, by 
agreeing with each other as to what they will charge the dealers or 
the public. It is price fixing for a group of retail grocers, retail 
druggists, or retail camera dealers to sit around a table and agree 
among themselves what their charges to the public for services and 
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products shall be. Such activity is against the public interest and is 
clearly and rightfully prohibited by law. 

As I frequently have told our groups in convention sessions and 
meetings around the country, “if we had the right to fix our own 
prices, everybody else in business would have the same right and you 
would be paying $1 for a loaf of bread.” 

It is quite something else for a manufacturer, having produced a 
product of quality and merit, and having marked it with his name 
and brand to clearly identify his willingness to be responsible to the 
public for this product, to sit down alone and carefully compute what 
price it is worth and what must be charged to recover his costs and a 
fair profit, and what reward will be the minimum inducement for his 
distributors or retailers, that will result in its widespread display and 
selling effort in retail channels and what price will, in open competi- 
tion with other products of a like kind and other producers of equal 
or greater efficiency, bring his product the maximum number of sales. 
That is the establishment of a fair competitive price in a competitive 
atmosphere. 

Clearly, if he is greedy and sets the price to the public too high, in 
comparison with the price set by his competitor, the public can and 
will leave him and his product stranded for lack of sales. It has 
happened dozens of times in the sale of cameras under fair-trade 
pricing. 

By the same token, if in computing his retail selling price, he makes 
the inducement to retailers too low to recover their reasonable costs of 
maintaining a place of business and paying a living wage to their 
employees, the retailer in self-defense must abandon the opportunity 
to handle his product and instead handle the product of any competi- 
tor whose product and price provides a proper reward. If for any 
reason, in the sale of a product, with or without merit or with or with- 
out the benefit of fair-trade legislation, it is priced at a level that does 
not recover the retailer’s costs for doing business and paying his help, 
he has no choice but to discontinue to sell the product or go bankrupt 
inevitably. A third alternative of engaging in deceptive advertising 
and loss leader selling is available and may enable any retailer to bait 
customers into buying shoddy goods in sufficient volume to make up 
his losses. Such tactics are not in the public interest and should be 
outlawed. 

And unfortunately in a specialty business such as ours, we don’t 
have recourse or access to a variety of goods that fall in that classifi- 
cation. In the photographic business practically everything is made 
by a relatively few manufacturers, and branded and sold as a standard 
of value that everybody recognizes. 

The whole process of establishment of a competitive fair-trade price 
is loaded with the consumers’ interest and protected by the producer’s 
own self-interest. It is elementary business economics that a school 
child can see through. It is not economically immoral and is not 
against the public interest. At least that is the way we feel. It is 
competitive price setting with the interests of his employees, his re- 
tailers and the public carefully balanced to secure for himself a maxi- 
mum number of sales of his product. His establishing of his own 
minimum and maximum retail price—and fair-trade contracts usually 
embrace both—his widespread advertising of this product and price, 
places all of his cards face up in his relations with the trade and the 
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public. It guarantees the public that he is responsible for the product 
and that it contains a competitive value as compared with all other 
products of the same kind, and they are always free to buy the com- 
peting product if the value is less than offered by a competing pro- 
ducer. 

In answer to a question Mr. Hale raised yesterday, to me that seems 
to be the heart of the whole fair-trade pricing justification, that it 
always leaves the consumer a free choice and the right to go to other 
products if anybody attempts to invade their interests. 

The honest product with an honest value for the price offered, may 
safely be advertised widely with the knowledge that the more people 
who know of the competitive value of the offer, the more sales will be 
made. If, on the other hand, the product lacks value or quality char- 
acteristics commensurate with the price that has been set, the very 
act of nationally advertising it and its retail price will hasten the day 
when it will not sell at all in competition with a better value offered 
by competition. Clearly, his trade name and trade-mark and estab- 
lished price become a thing of value to the manufacturer directly in 
proportion to the number of people who come to have confidence in 
his product and learn of the full competitive value offered for their 
money. 

Having examined some of our views with respect to the fundamen- 
tals of permitting a manufacturer to establish and maintain competi- 
tive resale prices for his product, when such products are in open 
competition with other like products for the same uses, you may well 
ask, “‘What is the retailer’s interest in such legislation as is proposed 
under H. R. 5767?” 

Our interest in the reestablishment of legislation to implement and 
make effective the right of manufacturers to enter into competitively 
established fair-trade prices for retail distribution of branded trade- 
marked goods and equipment is a fundamental one. Unless the selling 
practices of the predatory retail monopolies can be brought under 
reasonable control through legislation, which forbids and prevents loss 
leader and bait advertising and selling of branded quality products, 
then the smaller and service retailing units of business are inevitably 
going to be driven out of business. 

You have only to examine the business roster of any main street 
in America to see for yourselves that, even in spite of the nominal 
restraint against destructive competition that has been exerted during 
the years when the fair-trade laws have been in operation, hundreds 
of the smaller independent business extablishments have been driven 
out of business, one by one, by the large chain department and specialty 
stores. I challenge anyone to show me many of such operations that 
has not had as its principal inducement to patronage, the cut-price 
advertising appeal. 

Our own main street, in Jackson, Mich., has in 15 years been con- 
verted almost entirely to remote controlled and managed chain- and 
department-store operations. This conversion has in degree been re- 
strained by the fact that many of the finest products produced in this 
country have been sold under competitive fair-trade prices, which 
have allowed the smaller and specialty stores to sell such products 
without their being used as the bait for predatory selling practices by 
the retail monopolists. Since the invalidation of the Miller-Tydings 
Act, which implemented the fair-trade statutes of the 45 States em- 
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bracing fair trade, the tempo of this loss-leader selling has been stepped 
up by reaching all of the fair-traded products and is increasingly eating 
into the business of independent business firms. Maybe the best way 
I can dramatically show what happens to the smaller retailers under 
conditions existing without the fair-trade laws is to go back and relate 
a true story of my own experience. It can be duplicated all over the 
land and in hundreds of instances. 

Destructive price cutting hurts everybody. We have operated a 
retail photographic store for many years, selling cameras, films, photo 
supplies and equipment. We have about 15 employees so you can 
judge that it is a small establishment. In the period previous to the 
establishment of the fair-trade laws we saw the entry of the 16- 
millimeter home movie camera that has since become a big factor in 
sales. We saw in this new product an opportunity to build up a 
prosperous business for ourselves and our employees. We installed a 
fine motion picture department. We manned it with expert trained 
sales people whose duty it was to promote, sell and teach the use of 
this equipment. We put in a fire projection room for the free use of 
customers, we collected and mailed their films and taught classes of 
interested camera clubs the advanced technique of getting suecessful 
home movies. We kept records and a registry of what each customer 
owned so we could aid them if equipment was lost or stolen; we 
serviced, cleaned and oiled their projectors and polished their camera 
lenses—in fact we built up a long line of customer services which were 
given without charge to those who purchased movie equipment— 
regardless of where they bought it. We arranged installment accounts 
for those who could not otherwise own such equipment—-I want you 
to see that we did set up a lot of valuable services to aid the customer 
to get picture results for the money he spent. 

Our mark-up or gross profit on the equipment and film rolls sold in 
the movie department was 33 percent. That means if we made a 
sale for $1, it cost us 66% cents at the factory, and we took up with 
that gross mark-up of 33 all of the costs of doing business and our 
hope for a profit. I emphasize the detail because there are a lot of 
misconceptions about mark-ups and discounts. Our overhead—the 
cost of rent, heat, light, and sales staff and the other essential costs of 
keeping the establishment running, was on the average about 28 per- 
cent, which, before taxes, left us with a little over 5-percent profit 
for my investment and enterprise. Home movies were relatively 
new and for about 2 or 3 years we had this business almost unhampered 
by predatory cut-price competition. Certainly we did not get rich, 
but we paid our help well and the entire community was benefited by 
this activitv. We used to sell from 400 to 700 rolls of movie film per 
month at the regular price of $6 a roll-——and then it happened. 

We found ourselves developing new prospects, loaning them cameras 
for trial, putting on shows to induce sales prospects to sign on the 
dotted line. Then they started to tell us something like this, ‘‘Well, 
Wilkinson, we have decided to buy a movie camera and we appreciate 
your efforts to show us how to do it, but we find we can get one In 
Chicago at a 20-percent discount.” They could have said Detroit 
or New York and it would have been the same. “If you care to 
match this price, we would prefer to buy it from you, of course.” 
They were always solicitous of our efforts to bring it to light. We lost 
two out of every three sales we developed during the last vear of this 
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departme nt. We were still able to ke ‘ED § going on the revenue brought 
in by film sales. Then the dam broke. 

Sears, Roebuck’s retail store, two blocks, away put in movie film 
for these movie cameras we had sold. We never expected anything 
like that because they didn’t have any photographic department. 
They priced it at $3. 95 per roll—5 cents less than the film cost them 
and us in Rochester, N. Y., where it was made, to say nothing of the 
transportation. They had no other photo equipment. or supplies, 
offered no assistance or services to owners, in fact their clerks told 
customers who asked to be shown how to load cameras, “Take your 
camera down to Royal Service; they'll show you all about it.’ And 
we did, for a time, at our own expense. 

Our film sales dropped from 400 to 700 rolls a month to 15 or 20, and 
these only to folks who had missed the ads. To make a long story short 
we had to close the department and release three people. Fortunately 
we still had some products and services in other lines or we would have 
quickly gone broke. Maey’s store in New York did the same thing 
and drained away many sales despite 900 miles of distance. The 
distances in this business are of no importance in measuring the 
impact or effect of price cutting in our big centers. We have lost 
hundreds of sales through the vears to the big department stores in 
New York City, and some of the cut-price artists in our own field. 

You might well say at this point, “It was too bad for you, but the 
public got their film cheaper, so in total everything was O. K.”” That’s 
one of the mistaken conceptions about this whole subject. When a 
product is driven out of a service store such as ours, the public gets 
hurt, too. Here is how it worked out. At the time we closed the 
department we had sold and created nearly 800 owners of movie 
equipment in our city——a small town of 65,000 and we are able to keep 
track of people—which, considering population and the investment 
involved, was pretty good-—good enough that it attracted national 
attention in trade circles. 

Eighteen months after we quit the department, we took a house-to- 
house survey to find out what had happened to this business. We 
found that these folks had received no assistance or service with their 
cut prices. The lack of suggestions and assistance caused enthusiasm 
to dwindle and equipment to gradually be shelved. It was an un- 
conscious option and they weren't aware of it themselves. When 
enthusiasm died the consumption of film dropped, and when it no 
longer had mass appeal as a loss leader, the Sears store quit handling 
the film. As long as we were promoting it and making a market for 
them, they were advertising it because it was good bait, and when the 
bait went sour they abandoned it and left the people flat. 

Our survey disclosed that less than 50 of the owners were still using 
the equipment. This drop in the use of the equipment meant that 
back at the factory there was less film manufactured and less payroll. 
The people who had bought the equipment lost their investment, we 
lost the department of our business, the manufacturers lost produc- 
tion, and labor lost its wage. Multiply that picture by hundreds of 
instances like it, some greater and others of lesser size, and you have 
an accurate picture of what predatory-loss-leader selling does to a 
small business in the photographic field—in fact to the whole national 
economy. 
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As an aside on the consumer’s interest, we know of one jeweler 
who was a customer of ours normally, but he bought his movie camera 
in Chicago at a 25-percent discount. He was ashamed to tell me 
because we were supposed to be pretty good friends, and then he and 
his wife took a trip to Alaska, their first in 18 years. He went up to 
Sears and bought 30 rolls of film at $3.95 per roll and saved $2.05 on 
each one. Sears didn’t know how to show him the loading procedure; 
the Chicago discount house failed to send him instructions; and he 
never got a single frame of pictures—no one told him he had to leave 
a loop in loading the camera. He lost the entire investment. Every. 
body lost except the predatory seller who presumably found advantage 
in creating the impression that they are so much more efficient that 
they could sell for less. A few years later fair-trade laws became 
effective and we were again able to promote the business and rebuild 
this business activity. Now with the invalidation of interstate fair- 
trade protection we again face the same predatory selling tactics. 

Substitution and switching hurts the public. It hardly needs 
explaining to you gentlemen that when any retailer anywhere finds 
that as a result of the loss-leader advertising of predatory sellers he 
can no longer sell a certain quality-branded product at a price that 
will recover his costs, he must discontinue the sale of such items and, 
if possible, switch his customers to other products upon which he can 
make a profit. 

Even in the big stores using the loss-leader techniques in their 
advertising, clerks are taught the art of switching customers, after 
they ask for the advertised item, to other products upon which the 
store can make a large profit. It is done on varying degree, depend- 
ing upon the nature of the individual product. Whenever any prod- 
uct is under such a price attack, it can be practically driven off the 
market because it becomes unprofitable to those doing the advertising 
and their competitors as well. These big stores use it just so long as 
it has pulling power and drop it like a hot potato when it ceases to 
have the pulling power. The repercussions of this vicious cycle have 
almost driven out of the market certain items at various times. 

The public finds that these quality products are actually hard to 
find under these circumstances. Statements like, ‘We are just out,”’ 
“‘We expect a shipment next week,” and similar remarks are made 
to be quickly followed by the suggestion of profitable substitutes. 
The customer frequently gets discouraged in his quest and buys what- 
ever he can get. No retailer, big or little, is going to make it easy for 
customers to secure articles upon which there is no profit or in fact 
a loss—they go under the counter and eventually out of stock entirely. 
This has the effect of penalizing the manufacturer of quality products, 
encourages the producer of shoddy, and tends to force consumers to 
take inferior goods, whether they want to or not. 

Government records show how the big stores offset their losses. 
That loss-leader selling of value-established brands which are nation- 
ally advertised, provides an effective means of deceiving the public 
into believing that all their goods are bargains, is shown by Govern- 
ment records. That the cuts in prices are not made up by so-called 
store efficiency, but by raising the percentage mark-up on soft goods 
and merchandise that the consumer cannot identify the value of, seems 
pretty well established by the following record of purchases, furnished 
by customs agents at the direction of the Secretary of the Treasury 
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of the United States under a requesting resolution of the United States 
Senate and entered into the Congressional Record. The customs 
record shows—I will not take up your time of reading the list, but 
here is a long list of miscellaneous items and there are thousands of 
these in every big department store that provide an unknown measure 
of value where the mark-ups ran from the lowest of 136 percent to as 
many as 10 times the original cost. That is where they make up the 
difference. 
(The chart referred to is as follows: ) 





| 

| ai) | Percent 

Article | Where purchased cae | pone of price 
P | to cost 
Pie plate ee ere cnbioh | —e Macy & Co., New | $0.103 | $0.29 | 181 
org. | 
Glass lamp dome : : = _F | . 458 1.74 | 280 
Glass lamp chimney ______- | do_. cial . O64L | .23 | 258 
Salad set do 1. 64 4.75 | 189 
Marcel iron... -. an do > | 125 | 1, 39 | 1,012 
Sauce pot. - | do .40 1. 24 | 210 
Dinner set (100-piece) _ . | do _. 35.30 | 134.00} 279 
Dinner plate. _-- - | do... . 327 8 199 
Aluminum teaspoon do . 0059 04 580 
Sewing basket che do ; |} 2.01 7. 54 | 27 
Scrub cloth 7 : | do . 0666 | . 26 | 200 
Castile soap. _- |....do af! Le 2 150 
Steamer rug : do ee | 632 | 14.89 | 136 
Bridge set | do | 292 | 694] 138 
Barometer _- | do 140 | 7.94 | 467 
Apollinaris water do 1194 | 39 227 
! 





Mr. Wiikinson. Lower cost of operation or efficiency claims are 
denied by facts. We believe that the claims of the big merchandisers 
that their loss-leader discounted prices are a result of efficiency in 
operating at lower costs than the smaller independent stores is not 
borne out by the facts, and that instead such methods are a mer- 
chandising scheme that successfully misleads the public. It is amply 
demonstrated in the Retail Survey conducted by Dun & Bradstreet, 
a thoroughly reliable Nation-wide commercial credit reporting 
agency, having access to thousands of operating statements of retail 
stores of all classes from the smallest to the largest department-store 
chains. 


Year 1935, Year 1936 


Percent | Percent 
34 


City department stores, large | 33.9 | 2 
Grocery and food stores _— . | 15.7 | 15.5 
Family clothing 24.0 | 24.0 
Hardware (99 percent cash) __- 26.2 | 23.9 
Hardware, general . 27.7 25.8 
Drug stores (90 percent cash) 2a.8 | 27.7 
Meats . 21 9} 20.6 
Women’s ready to wear ; ; 29.0 27.3 
Women's accessories a ° . ‘ ; 31.9 30.1 
Millinery 39.4 35.4 


Mr. Wiikinson. This chart shows that the department stores are 
at the head of the list, 34.2 percent in the vear 1936, and on down 
through the smaller special stores. 

The whole theory that small-business enterprises are inefficient is 
denied by every statistical survey that has been conducted on this 
subject. The contention by its opponents that retail-price main- 
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tenance tends to put the efficient store organizations on the same 
basis as the inefficient is predicated on the false theory that small 
business is inefficient. According to reliable figures obtained from the 
division of research of the graduate school of business administration 
of Harvard University, the total cost of doing business for the large 
department stores doing an annual business of more than $2 million 
is between 35 and 36 percent of net sales. I presume it varies slightly 
in different sections. 

This overhead is considerably higher than that of the average 
retailer of brand-name consumer goods. In fact, in the case of many 
lines of reputable brand-name goods, the manufacturers do not provide 
any such mark-up to be absorbed in the price to the public. In the 
photographic business the average mark-up provided on goods where 
the price at retail is suggested or maintained by the manufacturer is 
frequently less than 35 percent, and this must include a net profit 
for the owner as well. Incidentally, some of our products are priced 
as low as a 25 percent mark-up and we are protesting that because 
it is below our cost of doing business. 

Loss-leader selling destroys small business. We don’t have to go 
to the statements of prominent national figures to point out that the 
loss-leader selling technique, which automatically flourishes when the 
restraint of fair-trade legislation is removed, is the most destructive 
single problem faced by the independent retailer. We think the 
situation was well summed up in the statement of the Honorable 
Colonel Charles H. March, late Chairman of the United States Federal 
Trade Commission, who said: 

If the people want monopoly, if they want all the avenues of production and 
distribution in a community controlled by one or a few, then loss-leader selling is 
a way to obtain this. If on the other hand, they do not want to put all the 
production and distribution of the necessities of life into one or a few hands, then 
the competition of the small-business man must be present and unfair trade prac- 
tices must be prohibited * * *.  Loss-leader selling is one of the most re- 
morseless enemies of healthy competition. 

With that I thoroughly agree. 

The retail photographic business is especially vulnerable to loss- 
leader selling. Our photo dealers are especially vulnerable to the 
effects of loss-leader advertising and selling. The business, to thrive, 
requires that the customers receive a great deal of personal service and 
assistance to master the many technical aspects of photography that 
are involved in cameras, lenses, filters, flashlight photography, color, 
and so forth. It requires a staff of especially trained people to handle 
such a business. The mark-up or gross profits are nominal with 
many items carrying a gross profit of less than 30 percent while the 
average for the entire camera shop is only about 34 percent with this 
being still further reduced by the effects of investment in and the col- 
lection of the photographic excise tax of approximately 20 percent 
which is handled on a “pass through’ basis. 

During the war, the Office of Price Administration, at our sugges- 
tion, surveyed nearly 300 retail photographic stores to determine their 
costs of doing business and came up with the statement that 28.2 
percent of sales was the break-even point in this business. That 
survey is available to vou gentlemen, Lam sure. This figure checks 
out pretty accurately with our own field experiences. 

In most photographic stores something over 40 percent of all sales 
income is from the sales of higher-priced units such as movie cameras, 
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projectors, press cameras, and others with fast lenses. These items 
sell from $50 to $200 or $300. These items are heavily advertised on 
a national basis and the comparative values well established in the 
minds of the consumer. Because they are such well-established 
values they are the items first to be used by the big retail monopolies 
to demonstrate their deep-cut prices with the result that in New 
York and other large centers today, almost none of these sales can 
be made at a profitable price. You can buy almost any nationally 
known camera or motion-picture equipment item in New York at 
discounts up to 25 and 30 percent. And I hope you gentlemen aren’t 
getting sick of the name “New York,” but almost none of these sales 
can be made at a profitable price. No less than a week ago I was talk- 
ing with some of the owners and there are any number of them who 
are looking for an opportunity to get rid of their investment and get 
out of the business. It is as serious as that in a place like New Y ork. 
It is equally serious in some of the other centers, and in my own busi- 
ness we are losing sales every week that we can trace, people come 
in and dump a camera or ag tor on the counter and say, “Look at 
the bargain I got in New York, or Chicago, and how do you run the 
darn thing?” and they expect us to stand up and explain it. And 
we do. 

The result has been that they are drawing this type of business from 
areas a thousand miles away. With the exception of those who use 
them as loss leaders in the hope of selling other more profitable substi- 
tutes or other additional goods upon which they can make a long profit, 
everyone there is losing money on this class of equipment. In other 
words, approximately 40 percent of the business the camera shop is 
doing today is upon a profitless basis. 

On the other end of the scale is the roll-film business, bread and 
butter of the business, small but frequent purchases that average about 
15 cents per roll. Having been fair-traded and well advertised for 
many vears they represent a well-established value in the minds of the 
public. When the season opens this spring or early summer, we pre- 
diet that there won't be a dealer in the country who can sell this staple 
item at a price that will recover his cost of doing business. 

The end result of this situation ts harmful to the consumer as well 
as having the tendency to put these camera shops out of business. 
When they lose a substantial part of their volume to the competition 
of loss-leader selling by department and chain stores whose principal! 
business is not in the photographic field, inevitably they have to dis- 
continue many of the services that are so essential to the public. Few 
of these large predatory merchandisers make any pretense at customer 
assistance, and having driven the service stores out of business or into 
removing much of the needed services, the public gets mighty little 
help and technical assistance that are a built-in requirement in the 
photo business if the consumer is to really get the value out of his 
purchases. 

Destructive price-cutting forces dilution of quality products. This 
destructive price cutting does not mean real savings to the public for 
no one ean afford to stay in business without a reasonable seul If 
unrestrained competition is to, in fact, exist between any one retailer 
and all others, then it is inevitable that there is no stopping point 
where the independent retailer can stand and still remain in buinsess 
Inevitably the technique of loss-leader selling and price juggling by 
the big department stores or remote controlled chain-store organiza- 
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tions will reach all the items in which there is well-established value 
and therefore consumer preference. What then happens to the public’s 
free choice of products? He becomes a pawn in a price war that drives 
off the market the most desirable items, and he has himself aided 
monopoly and brought about the scarcity of desirable brands of 
goods. 

The independent retailer, to stay in business, must pay his bills 
and must maintain proper working conditions and satisfactory com- 
pensation for his employees. And we are squarely in competition 
with the automotive industry and all of the others who are paying 
these advanced rates. If he is repeatedly confronted with the un- 
restrained competition of loss-leader selling techniques or cut-price 
juggling of competitors, he has a dubious choice, either to ignore their 
competition on price and lose his customers or discontinue handling 
the brands that are no longer profitable to sell. Substitution of 
profitable goods and inferior brands that are not so popular inevitably 
becomes his only recourse if he is to stay in business. 

His self-defense thus causes a loss of sales to the manufacturer of 
the quality brand-name product, which, multiplied by hundreds of 
other similar acts by other retailers faced with the same price juggling 
competition of big department stores or chain organizations, may well 
drive off the market some of the finest products. It is well known and 
long established that once the retail monopolists find that the loss- 
leader price no longer diverts the customers of their smaller competitors 
or the unprofitable cut price has become the new standard price in the 
minds of the public, they too abandon the product as no longer serving 
their scheming purposes. 

Manufacturers, thus faced with the loss of large numbers of their 
retail outlets who can no longer sell their product at a profit, find their 
market gone, their production curtailed, and employment lowered. 
They face the urgency and necessity of producing new or other prod- 
ucts from which the top quality characteristics have been removed or 
diluted to a point where they can be offered at the lowered prices 
which the public has been led to believe are sound prices. This 
quality squeeze is the inevitable aftermath of destructive price cutting. 
Few of the public are competent to detect the adulteration which they 
themselves have forced in their endless pressure to secure a low price 
without regard for other factors. 

And, gentlemen, we are all experts in our own field, but when you 
walk into a camera shop vou gentlemen are probably pretty helpless, 
and you are a victim of whatever we offer you and when it comes to a 
question of whether I am going to either eat or not eat. I am certainly 
going to use every trick in the book to sell you something on which | 
can make a profit. 

Gentlemen, the backbone of the American economy is in the opera- 
tion of the thousands of small business units, providing on-the-spot 
distribution of the products of our vast production lines. One of your 
members made a statement to me recently that in his opinion the 
smal] business man in the American picture was the backbone of the 
whole economic picture, and was the best bulwark against communism 
and socialism that we have. Maybe that is an exaggeration, but 
somehow or other I don’t think so. 

Prosperity at the grass roots is represented by well-paid jobs and 
improving opportunity at the local level. Any legitimate step you 
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can take to stabilize the growth and progress of small business is a 
step to strengthening our resistance to all the foreign isms and social- 
istic scheming. Small business wants no subsidies nor does it want 
competition eliminated. We believe that fair-trade legislation has 
demonstrated that it is one of the most practical influences in giving 
small business an even break and in eliminating the tendency to con- 
centration of business in the hands of a few big merchandising monop- 
olies, which can be so easily attained if they are permitted to ruth- 
lessly engage in loss leader selling. 

We have had years of operation under the fair-trade laws that have 
demonstrated that there is no ill effect for consumers and a great deal 
of legitimate protection for small business has resulted. Fair Trade 
is a program of honest dealing that is good for all concerned. It is not 
price fixing in the immoral sense, but it is competitive price setting 
with the interests of all concerned amply protected by their own self 
interest. We urge your favorable consideration to reestablishment of 
the effectiveness of the fair-trade laws of the various States by en- 
couraging the passage by the Congress of H. R. 5767 or any legislation 
that will accomplish the same purposes, at an early date. The first 
decline in business levels is sure to see a slaughter of small business 
establishments if nothing is done to stabilize the overt acts and the 
ruthless competition of the big retail monopolies. 

I thank you. 

Mr. Priest. Thank you, Mr. Wilkinson. Perhaps there are some 
questions. 

Mr. McGuire. | think that was an excellent statement, and the 
only mistake you made, in my book, is the reference to “any other 
legislation that will do the same purpose.” 

1 received a letter from one person who tried to get this legislation 
through another committee, and he said, ‘After all, it doesn’t make 
any difference who gets credit for this as long as it is accomplished.”’ 
For your information, if I had not batted the ears off these people for 
the last 3 weeks there would not be any hearing today. 

Mr. Witxinson. I think that you are to be complimented, and | 
assure you my statement is based on no knowledge of. the political as- 
pects of the problem, but the urgency of getting something done about 
it. And I am sure our people will appreciate knowing that vou are 
tuking the initiative. 

Mr. McGuire. Thank you very much. You have done a good job. 

Mr. Denny. Mr. Wilkinson, a lot of people think that price cutting 
has a tendency to lower the price eventually charged by the manufac- 
turer. What do you think of that? 

Mr. Witkinson. I think it has that tendency, but it also lowers the 
quality in order to meet the price demand. 

Mr. Denny. In every case, you think? 

Mr. Wiixkinson. Inevitably, the cost of doing business of both the 
manufacturer and the retailer must be taken into account or one or the 
other of them will fail. If it is taken into account and the price is 
lowered, inevitably somebody has got to wring the difference out of the 
product itself, 

Mr. Denny. If this bill goes through and it is made effective for 
all persons, signers and nonsigners, do you think it will have a tend- 
ency to keep prices up or to raise prices? 

Mr. Wiikinson. No, I think the record of fair trade is pretty 
clear. I have not conducted statistical surveys, but I have been 
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able to observe that fair-trade goods, the lines in our stores that 
have been under fair trade have held their levels in a rising market 
longer than the things that were not, and I think the tendency of 
fair trade is to stabilize prices rather than to permit easy rise or 
sudden drops. 

I cannot help but feel that the fundamental self-interests that are 
written in all along the line take care of that situation, as long as 
there is no permission granted anywhere for manufacturers to them- 
selves get together in agreeing on the price of a like product. As 
long as they have to set their prices and fight for the market inde- 
pendently of each other, [ see no harm in the setting of a price 
vertically down through to their consumer. I think it prevents the 
obvious predatory tactics and misuse of the product in driving the 
product out of the reach of the consumer in many cases. 

Mr. Priest. Are there any further questions? 

Mr. Haute. Mr. Wilkinson, several times there has been reference 
to the fact that 45 States have these fair-trade laws. What are the 
three States that do not have them, do you know? 

Mr. Witktnson. Texas, Missouri, and Vermont. And I think that 
there has been some effort made in each of these States to establish 
fair trade there, and it is pretty conspicuous who have been success- 
ful in preventing it. Tt certainly was not the small business, and it 
was not even large eer nt business. It has been in every case 
a ganging-up of the big department stores and some of the predatory 
type chain stores. 

Mr. Hare. Have these fair-trade laws in many cases been on the 
statute books for quite a long time? 

Mr. Winkinson. I believe a great many of them have been on 
= books for 10 or 12 or 14 years, and I think the fair-trade acts 

‘ame into being in the early thirties, and all through the period of 
the thirties they were being successively enacted. 

Mr. Hare. What is the date of the Miller-Tydings Act? 

Mr. Witkinson. That is 1937; I understand the National Manufac- 
turers ran into headaches in trying to establish fair trade, State by 
State, because of some of the things that had to be covered by the 
Miller-Tydings Act. The loss of that act seems a very severe blow 
to us In speelalized independent businesses. 

Mr. Hare. You consider, do you, that the Schwegmann decision 
practically wrecks the Miller-Tydings law? 

Mr. Wiikixson. Well, I am not a legal mind, and T am not com- 
petent to give vou a rational answer. ‘T am told that it wrecks the 
practical aspects of fair trade in large organizations like Eastman 
Kodak and Ansco, Bell & Howell, and the other national manufac- 
turers in our field, and they fear to do anything about fair trade until 
something replaces the rights that were given them under the Miiler- 
Tydings bill. 

Mr. Hae. I am a modest buyer of photographic equipment, and 
I think several other members of the committee are. Take, for 
example 

Mr. Witkinson. We are glad we have got some fans here. 

Mr. Hane. Take, for example, the Kodachrome films, are there 
wide discrepancies now in the price of those films? 

Mr. Witktnson. The cut prices on films have not been too bad. 
There has been a lot of it, but it has not been too bad because we are 
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more or less out of season. I feel very confident, and I think I have 
it in my statement there, when the season opens and the demand 
makes it a good bait, we can expect terrific cutting on it. However, 
color film is one of the items that carries a very low mark-up, one that 
we think is too low, and the mark-up on color films is about 25 per- 
cent. We feel we cannot actually demonstrate a profit at that level. 
But inevitably if there is a good demand for it and recognized value 
has been established, we know darned well they are going to start 
slaughtering it when the season opens. 

Mr. Have. And does the same apply, for example, to the various 
sizes of Eastman Kodaks? 

Mr. Witkinson. Inevitably; and in fact, that is already on the book. 
I was in a meeting in New York City just less than 2 weeks ago, and 
talking with some of the dealers I have known for vears, and I know 
at least three of them that are trying to find some way to get out of 
business because of the cut-price, under-the-table dealing that they 
have to do now, all of the time, on practically every major sale. 

Mr. Hare. Is there any way of stopping those chaotic conditions 
except by legislation? 

Mr. Witkinson. I do not see how you can, because any activities 
that might be engaged in by groups of dealers or groups of anyone else 
who is being hurt, is clearly illegal under our laws, as I understand it. 
We have got to have legislative authority, and the boundaries set 
for that action, if anything is to be done about it. I could, in my 
capacity as manager of a trade association, get together groups of 25 
fellows and get them all tuned up to agree on something. That would 
be an illegal act, of course; but inevitably one or two of the group will 
recognize in that situation an opportunity to slaughter the rest of them, 
and that is competition. It never fails. There is always the preda- 
tory member in the crowd who will fail to agree. You can depend on 
it that illegal price-fixing will never be very practica le as long as the 
human animal is built as he is. 

Mr. Priest. Are there any further questions? 

Mr. Beamer. Mr. Chairman, I was interested in the statement the 
witness made that three States did not come under the Fair Trade Act 

Are vou familiar with the price-cutting conditions in those three 
States? 

Mr. Witkinson. Yes. I will qualify it. I would not say that I] 
am a profound scholar on the subject, but we recognize that those 
three States have had price-cutting constantly, and, worse than that, 
there is a situation that bothers us considerably, because in those 
States we find firms who actually have moved there to do business 
in that area where fair trade is out of focus and, by mail, have managed 
to sell in fair-trade areas directly to the consumer, and we are con- 
stantly plagued by that type of selling activity across State lines. It 
represents a leak in the system, but one that is relatively unimportant 
compared with the complete loss of fair trade all over. 

In other words, I.can survive in Jackson, Mich., if T have the fair- 
trade laws effective in Michigan, and I will still lose sales to cut-price 
artists in various places who will violate fair trade, and vou will never 
reach a time when fair trade will not be violated in some degree, and 
| wilt also lose some sales to those who are housed within and doing 
business in States who do not have fair-trade laws. But they cannot 
put me out of business; they cannot give me the body blow 
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As it is today, we are completely vulnerable, because 90 percent 
of the products in our stores are brand-name products ip which every 
item is exactly like every other item, and the public knows the price, 
and we either sell at that price or get out of the photographic business. 
That, of course, is always an alternative. If you do not like this 
business, get into something else. 

But the same conditions exist in most other businesses, in some 
degree. 

Mr. McGutre. I think that you are talking my language, and I 
think that you are of the opinion that when you can get the best, you 
would not go out and buy an inferior product would you? 

Mr. Wixkinson. Not knowingly, but I am a victim of salesman- 
ship if I do not know what it is all about. 

Mr. McGutre. | hope that you are a victim of my salesmanship, 
and I hope you like the MeGuire bill better than these competing 
bills. 

Mr. Witkrnson. I assure you that you are not going to have any 
argument from me. I am all for your bill, and I have not seen any 
other, and we are delighted that somebody has taken the lead and the 
initiative in trying to get something done. 

Mr. McGuire. I think we ought to get it in the record that these 
bills are permissive, and this does not force any of the States to do it. 

Mr. Wiixrnson. I think that that is important, because a lot of 
people get the idea wrong. There are two common errors. Fair 
trade is alwavs permissive, always voluntary, and to exist legally the 
product manufactured must be in open competition with other goods 
so that the public has a choice. That, to me, is the keynote of the 
morality of fair trade: They always have a choice. 

Any system or any legislation that removes that choice of action 
should not be permitted, and it is not good for us, even though some 
of us would like it at times. 

Mr. McGuire. You have done a grand job, and I am very grateful 
to you for coming down. 

Mr. Priest. I have just one question. Are the fair-trade statutes 
of the several States generally uniform in character, or is there quite 
a variety? 

Mr. Witxinson. They are pretty similar, | believe. They are all 
uniform, Mr. Waller tells me. Mr. Waller has been the legal mind 
on this subject. They have been pretty much alike, because I never 
have run into any differences that anybody pointed out to me. 

Mr. Priest. Mr. Hale has another question. 

Mr. Hare. Take a concern like Eastman Kodak Co., which is 
obviously very important to the industry; could they exercise any 
moral suasion on dealers which would tend to keep prices in line? 

Mr. Witkinson. There was a time in history when they did, away 
back, but they are pretty size-conscious today, and the Kodak Co. 
has probably 65 percent of the total business in the photographic field, 
and they were spanked years ago for some illegal activity and they are 
being very proper nowadays. I do not think—-some of our dealers 
feel they are spineless in their approach to enforcing fair trade, but J 
do not know that I want to thoroughly agree with that, but they 
certainly have not, to my knowledge, used any coercive tactics to 
obtain fair-trade results without fair trade. In fact, we were at one 
stage of our affairs where we felt that they were not doing as much as 
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they could in the way of influence to control conditions, or keep the 
thing right-side up, for a time; and I felt their people were very 
cautious and were reluctant to take any steps at all to stabilize the 
price situation until you men here have acted. 

Mr. Hate. For example, is there any practical restriction as to 
who may handle Eastman products? 

Mr. Witkinson. Not any more. 

Mr. Harte. Can anybody in town who wants to sell Eastman 
Kodaks sell them? 

Mr. Wiikinson. There was a time when they had exclusive fran- 
chises, but that goes way back. 

Mr. Hate. It is nothing like the automobile business, where a man 
is a dealer? 

Mr. Wirkrinson. In my town of 65,000, there are four authorized 
direct purchasing accounts. Now, that is only part of the story. 
They have their own branch offices known as the Eastman Kodak 
stores, in 44 cities in the country, who are ostensibly retailing to the 
public; and in connection with them they distribute at wholesale to 
non-Eastman dealers, as we call them. In other words, if there is a 
small fellow in the block who wants to start up and needs some 
Eastman products, he can buy from Eastman stores, even though the 
parent company itself, has not found it advantageous to open up an 
account there. The individual store will sell him at a somewhat 
lesser percentage of discount. He can get the goods, and he can get 
them on the basis where he at least does not feel the economic pressure 
of not having them. Sometimes you have to have prestige goods just 
to sell the other things. They are pretty widely distributed today, 
and they have about 12,000 dealers, I believe, at the present time. 

Mr. Priest. Thank vou, Mr. Wilkinson. 

Mr. Wiikinson. I thank vou, gentlemen. 

Mr. Priest. Is Mr. Nicholas Gesoalde here? 


STATEMENT OF NICHOLAS S. GESOALDE, EXEUCTIVE SECRETARY, 
NEW YORK STATE PHARMACEUTICAL ASSOCIATION, NEW 
YORK, N. Y. 


Mr. Gesoaupr. I am Nicholas 5. Gesoalde, executive secretary of 
the New York State Pharmaceutical Association, representing over 
6,000 independent retail drug stores throughout the State and have 
been a practicing pharmacist owning and operating a retail neigh- 
borhood store for 40 vears, since 1906. 

I respectfully submit the following few facts for your consideration. 

Because of the short notice which I received of this hearing, I can 
only refer to the high lights of this situation. However, I have full 
confidence in the sincere interest of your committee in this matter 
which is so vital to the small retailers who form the backbone of this 
great country of ours and that when your public hearing is terminated, 
you will have before you all of the fundamental facts which must lead 
to the enactment into law of the McGuire bill, H. R. 5767. 

May I also submit for your further information, an article by the 
Reverend Father Benjamin L. Massee, in the issue of January 26, 
1952, on page 440, of America, the National Catholic Weekly Review, 
an impartial appraisal of the fight over fair trade. 
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The governors and the legislators of 45 States, Hawati and Puerto 
Rico look to this committee for favorable action on the McGuire bill. 
They look for congressional permission to give effect to their fair-trade 
laws as they pertain to interstate commerce, as they presently only 
control intrastate commerce. 

In addition thereto, over 1,800,000 retailers, their employers and 
their families also look to this committee for favorable action on the 
MeGuire bill (H. R. 5767) 

Everyone recognizes that without the passage of the MeGuire bill 
the fair-trade laws now existing in the 45 States are completely in- 
capable of enforcement, and have become meaningless unless permis- 
sion is given to enforce the fair-trade laws against nonsignatories 
Every law in each of the 45 States contains in some form a provision 
binding a nonsigner. All of these laws are divided into two sections. 
The first section of these laws permits the owner of a brand name in free 
and open competition with commodities of the same general class, to 
enter into a fair-trade agreement fixing a minimum fair-trade pric e. 
The second part, or section, of these laws binds a nonsigner, if notice 
is given to him of the existence of a fair-trade contract. 

The Miller-Tydings amendment of section | of the Sherman anti- 
trust law covered only one-half of the laws as they were established 
in the 45 States. The Miller-Tydings amendment, as it presently 
stands, fails to incorporate the second section, or second part, of the 
various fair-trade laws now existing in the different States. 

By passage of the McGuire bill, Congress can remedy this legal 
deficiency. 

It is respectfully submitted that this committee should act favor- 
ably on the bill before it. Unless that happens, the marketing 
system of this country will be thrown back 20 years. It was in 
1931 that the first resale price law was enacted in California. 

Prior to that time, price-cutting wars caused apple sellers to occupy 
the streets of our country. Big stores were growing bigger, and the 
middle class was being squeezed out of existence. It was a jungle 
existence of one retailer buying the merchandise of his competitor. 
Those were truly dog-eat-dog days. 

In those price-cutting days of 1930, publishers were buying their 
own books back from retailers, and then selling them back to other 
retailers. New books dropped to prices of 30 and 40 cents. Labor 
troubles were bitter, and socialism became popular among the so- 
called intellectuals. 

The small retailer was rapidly disappearing from the economic 
scene of this country. It then became apparent that in order to 
sustain the economy of this country, it was more important that the 
corner store remain in business rather than the illusory saving that 
one could make on a bottle of aspirin tablets. The legislators of 
California were the first to recognize the necessity of fair-trade laws. 
Forty-four States followed the precedent set by California. To avoid 
a recurrence of the jungle price-cutting wars of 20 years ago, it becomes 
more important than ever that some relief must be given to the small 
retailers of this country. This is particularly so because of the high 
standard of wages and hours that the emplovees of all these retailers 
throughout the country presently enjoy. If these retailers through- 
out the country are forced to meet the competition of the predatory 
price cutters, they, in turn, will be unable to support and maintain 
their emplovees on the level enjoved by them at the present time. 
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A fair-trade law, enforceable only against retailers willing to sign 
fair-trade contracts, means absolutely nothing at all. 

It is impossible for a manufacturer to obtain the signature of all 
retailers handling his product. In an industry like the drug industry, 
where drug products are channeled from a manufacturer, through a 
wholesaler, and retailer and then to the ultimate consumer, it is 
impossible for the manufacturer or the wholesaler to obtain signatures 
on contracts for all of the items which a manufacturer desires to place 
on fair trade. A drug wholesaler may be called upon to handle as 
many as 60,000 items. To obtain fair-trade signatures on all of these 
items is impossible. 

While we find no fault with the legal interpretation as rendered by 
the Supreme Court of the United States in the Schwegmann decision, 
it is respectfully submitted that the Supreme Court failed to realize 
the impossibility of getting every retailer to sign a fair-trade contract. 
The Supreme Court failed to take into consideration the economic 
distribution of our everyday products. 


Farr Trapre Prorects THE Propucer, THE CONSUMER, AND THE 
RETAILER 


The Honorable Herbert H. Lehman, former Governor of the State 
of New York, and presently a Member of the Senate of the United 
States, in signing the New York State fair-trade law in 1937, said: 


It seems to me to be sound economy to devise a method whereby a manufacturer 
or producer may protect himself against undue siashing of the price of his product 
with consequent destruction of the value of his trade-mark and goodwill and with 
unnecessary loss to others. 

The bill in no sense is a general price-fixing act. Under no condition does it 
authorize a contract or agreement between manufacturers and producers or be- 
tween wholesalers or between retailers as to the sale or resale prices of any com- 
modity. 

In the first place, it is important to note that this bill applies only to commodi- 
ties which are in fair and open competition with commodities of the same general 
class produced by others. If this essential factor is not applicable to a certain 
commodity then the bill has no force or effect whatsoever with respect to it. 

Also of great importance is the fact that the bill is merely permissive: it author- 
izes a manufacturer or producer to enter into contracts for the maintenance of his 
price, but it does not compel him to do so. The existence of this free choice and 
of this flexibility will preserve in full vigor the natural forces of competitive enter- 
prise. 

This bill in no way sanctions monopoly prices, or combinations in restraint of 
free competition between commodities. This is true because the provisions of the 
bill are applicable only to a commodity which is in fair and open competition with 
commodities of the same general class produced by others. The price of com- 
modities that are sold in fair and open competition with other commodities of the 
same general class will always be subject to control by the powerful forces of 
competition. If a manufacturer markets his products at a price which the con- 
sumer deems too high, the consumer will naturally purchase a commodity of the 
same type produced by another manufacturer who is willing and able to market 
at a lower price. 

The public is protected through fair trade by preventing the use 
of predatory loss leaders to build up store traffic. Loss leadering 
means the advertising and sale of fair-traded goods at less than 
fair-trade prices. Such price cutting has no relation to cost, mark-up, 
or margins, and is not in the American tradition of fair play and 
fair competition. We had a perfect example in the city of New 
York during the month of June last vear, when Macy’s, the largest 
retail store in the world, was selling Bayer’s aspirin at the price of 4 
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cents per hundred tablets. Each bottle of Bayer’s aspirin tablets cost 
this giant retailer in the neighborhood of 43 cents. 

What purpose did Macy’s have in mind when it sold this product 
at such a great loss? The only purpose in mind was to cajole their 
customers into believing that Macy’s could sell 59 cents’ worth o! 
merchandise for 4 cents, and still make a profit. Certainly no cus- 
tomer ever believes that Macy’s could lose money on each sale. But 
Macy’s knew that only 5 percent of the total items on sale in its store 
were subject to fair-trade prices. The other 90 percent of the mer- 
chandise in its store had no minimum fair-trade price, and could be 
sold to the public at more than profitable mark-ups. It is my belief 
that Macy’s instituted the price war last May for another purpose 
than just to lure people into its store and that is to create a monopoly 
of the retail business in New York City and its vicinity, which, to 
my lay mind, is just what the Sherman antitrust law aimed to prevent, 
and which fair trade, as reinforced by H. R. 5767, intends to prevent. 

The consumer can only get what he pays for. It measures down 
to what the Honorable Herbert Hoover, former President of the 
United States, said: 

Honest merchants do not cajole their customers that a dollar’s worth of mer- 
chandise is sold for 69 cents. 

With the passage of the McGuire bill, merchants will be prohibited 
from using brand names as bait to get business into their stores. The 
consumer will then pay a dollar for a dollar’s worth of merchandise. 

Fair trade protects the 1,800,000 retailers in the United States from 
being driven out of business. The large retailers, with great economic 
power by the use of loss leaders, can drive out of business the small 
neighborhood retailers. The late Justice Louis D. Prandeis, of the 
United States Supreme Court, in an article in Harper’s magazine in 
1913, wrote: 

The position of the independent producer who establishes the price at which 
his own trade-marked article shall be sold to the consumer must not be confused 
with that of a combination or trust which, controlling the market, fixes the price 
of a staple article. The independent producer is engaged in a business open to 
competition. He establishes the price at his peril, the peril that, if he sets it 
too high, either the consumer will not buy, or, if the article is nevertheless popular, 
the high profits will invite even more competition. 

Already the displacement of the small independent businessman 
presents a grave danger to our democracy. The social loss is great; and there is no 
economic gain. Shall we, under the guise of protecting competition, further 
foster monopoly by creating immunity for the price cutters? 

America should be under no illusions as to the value or effect of price cutting 
It has been a most potent weapon of monopoly—a means of killing the small rival 
to which the great trusts have resorted most frequently. It is so simple, so effec- 
tive. Farseeing organized capital secures by this means the cooperation of the 
short-sighted unorganized consumer to his own undoing. Thoughtless, or weak, 
he yields to the temptation of trifling immediate gain, and selling his birthrigh 
for a mess of pottage becomes himself an instrument of monopoly. 


* * * 


It is easy to understand that if only 10 percent of the retailers of our 
country should be forced out of business because of the failure of the 
Congress to amend the Miller-Tydings Act, then we will have a very 
serious situation on our hands. We must not forget that each retailer 
who will suffer an economic death will take with him the savings of his 
family, the money he owes to his wholesaler and to others, besides his 
own obligations. If such a situation should come to pass, the entire 
economic system of free enterprise will come to an end, and we will 
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then be back to 1930, with many people unemployed, many people 
out of business, and a restoration of the dog-eat-dog days. 

The enactment of the McGuire bill will in no way commit the 
Congress of the United States to a national policy. It will merely 
enable each State to regulate its own commerce, and to regulate the 
chaos of unrestrained cutthroat competition within the borders of its 
own State. 

The seriousness of this problem has attracted the legislators and 
governors and 45 States. Favorable action on the McGuire bill will 
permit these 45 States to enforce and regulate commerce within their 
borders. It will permit free play in our economic system of distribu- 
tion and will not allow one group to get complete mastery of the lives 
and habits of the people of the United States. It will allow for free 
competition, full employment, and lower prices. 

I now would like to state my definition of a fair trade price. It is 
the minimum price at which a retailer can sell a product and make ¢ 
minimum fair profit in order to remain in business. 

A fair-trade established price in the drug business is usually set 
at least 21 percent below the listed market price. A $1 item is cus- 
tomarily fair-traded at 79 cents, a 21 percent reduction. The total 
retailer maximum mark-up is usually one-third to 40 percent from 
the $1 list price. Therefore, the gross profit on many nationally 
advertised brands may be 12 to 19 percent against an overhead of at 
least 27 to 28 percent. Doesn't it seem ironic, then, for that small 
minority of retailers comprising no more than 5 percent of all the big 
snd medium-sized establishments to state that a fair trade price is a 
high price, a high cost-of-living price, when the truth is the exact 
opposite, as Mr. Mermey stated vesterday? 

“Fair-trade prices are like minimum wages—they are the retailers’ 
minimum wages.” 

In conclusion may I state the basic effects of fair trade upon little 
business, which by the way is smaller than “small business” as under- 
stood here in Washington, can be expressed more clearly by quoting 
a further statement from ex-Governor Lehman’s opinion when he 
signed the New York State fair-trade law: 

I believe this bill will protect the small, independent merchant, retailer, and 
businessman. It should offer some protection against devastating cut-price prac- 
tices such as the ruthless method of loss-leader articles and will also serve to dis- 
courage falsification and adulteration of commodities. 


Thank you for your kind attention. I shall have 30 copies of this 


presentation sent to you, Mr. Chairman, for distribution to the com- 
mittee members if you so choose. 

Mr. Priesr. Are there any questions? 

Mr. Hate. The United States Supreme Court in the Schwegmann 
cease uses this language: 

It should be noted that the Miller-Tydings Act expressly continues the pro- 
hibition of the Sherman Act against horizontal price fixing by those in competition 
with each other at the same functional level. Therefore, when a State compels 
retailers to follow a parallel price policy it demands private conduct which the 
Sherman Act forbids. The elimination of price competition at the retail level 
may of course lawfully result if a distributor successfully negotiates individual 
vertical agreements with all of his retailers, but when the retailers are forced to 
abandon price competition they are driven into a compact in violation of the 
spirit of the proviso which forbids horizontal price fixing. 


That is the end of the quotation. 
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If I correctly understand that excerpt that I read, it means that the 
distinction between vertical price fixing and horizontal price fixing 
is not a sound distinction. Can you comment on that? 

Mr. Gresoatpr. Well, I don’t know; I am not an attorney. 

Mr. Hate. I realize it is a pretty tough one to read that and ask 
you to follow it closely. 

Mr. Gresoatpr. I always understood that horizontal price fixing 
under the law was not permissible. 

Mr. Hare. That is what lies at the root of this whole problem, 
isn’t it, whether the distinction between horizontal price fixing and 
vertical price fixing is a true and fair distinction? Do you agree? 

Mr. Grsoaupe. No, I don’t think so. In my opinion of the 
Schwegmann case, the thing that concerns us most is that the Supreme 
Court stated that the Miller-Tydings bill did not provide or did not 
permit a manufacturer to enforce his contract in interstate commerce 
on a nonsignatory, and that is the only question I know. 

Mr. Hate. You agree, do you not, that it is sound policy to prevent 
what is called horizontal price fixing; that is, that it is sound policy 
to say that all of the druggists in any town should not agree to fix the 
price at which they sell? 

Mr. Gesoaupr. But they don’t agree on fixing the price; the 
manufacturer establishes the price. 

Mr. Haute. But I am talking about the policy of the law. You would 
agree that all of the druggists in a town should not agree or conspire 
to fix the price of tooth powder? 

Mr. Gesoautpre. They should not; that is right. 1 don’t think that 
they should. In the first place, I think it is illegal to do it. 

Mr. Haute. I know. We all agree it is illegal but you think it 
ought to be illegal? 

Mr. Grsoaupe. | think it is up to a manufacturer to establish the 
price, and let him maintain the price and therefore every retail drug- 
gist in that town will have to maintain that price that is established 
under the law and under the contract of the manufacturer. That is 
whether he signs the contract or whether he does not. Possibly your 
question is more for an attorney to reply to, I don’t know; it is not 
a practical thing that I could answer as a retailer. 

Mr. Hauer. It seems to me that that is the question which this sub- 
committee has got to decide. What we are asked in effect is to legislate 
away the decision of the Supreme Court of the United States. Is that 
correct? 

Mr. Gresoaupr. Yes; your committee has before it the amendment 
of the Federal Trade Commission Act and the Sherman antitrust law 
in order to legalize the question that the Supreme Court stated was 
not contained in the Miller-Tydings Act. That is that a nonsigner of 
a contract must maintain the contract price. 

Mr. Hate. The reason this bill has been introduced as I understand 
it is on account of the Schwegmann decision. Everybody was fairly 
happy until the Supreme Court came along and decided that case. 

Mr. Grsoatpr. That is right, because for 15 years we understood 
that that was the interpretation of the law. 

Mr. Harte. That is what happens again and again. 

Mr. Gesoaupr. I think later on one of our attorneys will discuss 
this question and present it just about the way you would like it. 
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Mr. Hace. It happens again and again that everybody thinks he 
knows what the law is, and then the Supreme Court comes along and 
decides a case which involves the title to the so-called tidelands oil 
lands, or portal to portal pay or pay for overtime on overtime, which 
throws a whole industry into confusion. Then generally somebody 
comes in here and introduces a bill to correct or purporting to correct 
the consequences of the court decision and sometimes we pass legisla- 
tion and sometimes we do not. But we have got to decide whether 
the Schwegmann decision is to be legislatively set aside. 

Mr. Gesoatpr. We hope you correct a condition brought on by 
the Schwegmann case. 

Mr. Priest. Are there any further questions? 

Thank you, sir. 

(The following article from America, the National Catholic 
Weekly Review, was submitted for the record by Mr. Gesoalde:) 


{From America, January 26, 1952] 


While housewives may be glad of the low prices occasioned by the 
“price wars” which fair trade laws are meant to prevent, it is quite 
probable that such wars, like many wars, do no real good in the end. 
Father Masse here sketches the pros and cons of the fair-trade problem— 
a real problem of controlling competition without opening the door to 
monopolistic practices. 


BUSINESSMEN BaTrLeE Over Farr TRADE 
(By Benjamin L. Masse) 


For a few weeks last summer New York housewives had the time of their 
lives. On May 28 Maevy’s, the big, sprawling store on Herald Square, announced 
a series of price reductions that left economy-minded ladies gasping. The next 
day Gimbels, Abraham & Straus, Bloomingdale’s, a dozen others got into the 
fight. They let it be known that no one, but absolutely no one, was going to 
undersell them. For a while nobody did. 

The women loved it—those women, that is, who had the stamina to mix with 
the milling mobs and elbow their way close to the counters. The lucky ones 
went off with radios and television sets, bedding and furniture, drugs and ecos- 
meties, electrical gadgets of all kinds at prices, my dear, that were simply out 
of this world. 

It’s a safe bet that only a handful of the ladies who stormed the department 
stores ever heard of “fair trade.”’ Yet fair trade was the big issue in the price 
war. What is fair trade? The answer to that is a long and fairly involved 
story, which we'll try to tell right away. For the moment, it’s something that 
prevented Macy’s from doing what it did before a certain day in May. It’s 
something that learned minds think is so important that the whole future of our 
competitive system is bound up with it. It’s also something that is very con- 
troversial, something that can be settled only by Congress. Any day now the 
fight over fair trade will come to a boil on Capitol Hill. 


BACKGROUND 


As a practical policy fair trade in the United States is not more than 20 years 
old. It dates from the early 1930's, when businessmen were not nearly so affluent 
and self-assured as they are today, and when unregulated competition, where it 
prevailed, was not universally regarded as a blessing. 

Among the people most grievously hurt by the naked competitive scramble for 
a contracting depression market were the little fellows who sold tobacco in a hole 
in the wall, ran our corner groceries, or made a modest living out of the thousands 
of small drug stores that dot the streets of our towns and cities. Sharing their 
grief were manufacturers who had spent a fortune on advertising to build good 
will for their trade-marked products. They stood by helplessly while price- 
cutting merchants destroyed in a day the reputation for quality they had culti- 
vated for vears. 
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The little fellows, with the druggists in the van, went howling for relief to their 

State legislatures. Touched by the plight of their constituents, who had some 
political weight to throw around, the legislators quickly voted them relief in the 
form of fair-trade acts. 
, These were laws which allowed manufacturers of branded products—Band- 
Aids, for example, or Frigidaires—to determine a minimum resale price for their 
goods. The legislation permitted manufacturers to enter into a contract with 
their retailers (or jobbers or wholesalers) which bound the latter not sell to below 
the minimum fixed price. Once such contracts had been signed, no retailer 
operating within the boundaries of the State, whether he signed the contract or 
not, was allowed to sell the manufacturer’s product below the stipulated price. 
If he did so, the manufacturer could bring the price-cutter to heel by securing an 
injunction against him in the State courts. He could also sue for damages. 

None of these laws, it should be noted, permitted horizontal price fixing, that 
is, agreements between two retailers or two jobbers or two manufacturers. The 
only price fixing legalized was vertical, between a manufacturer and a retailer, 
or a manufacturer and a jobber. Furthermore, no manufacturer could lawfully 
enter into such agreements unless his products were in competition with similar 
products of other manufacturers. By 1937 no less than 42 States had fair-trade 
laws on their books. 


MILLER-TYDINGS ACT 


Since doubts arose over the validity of State fair-trade legislation, which some 
thought in conflict with Federal antitrust laws, the small-business men went 
marching on Congress. After some soul searching, in the face of a forbidding 
Justice Department and a reluctant President, Congress amended the Sherman 
and Federal Trade Commussion Acts in 1937 by passing the Miller-Tydings Act. 
The law was slipped through, in spite of Executive opposition, as a rider to an 
appropriation bill which the President could not very well veto. 

The Miller-Tydings Act neither authorized nor forbade State legislation on 
fair trade. It simply stipulated that manufacturers and retailers operating under 
State fair-trade laws were not to be held in violation of the Federal antimonopoly 
laws. Their contracts setting minimum resale prices, provided they were in 
accord with State laws, were not deemed an infringement of the Sherman Act. 

For nearly 14 years, though frequently challenged in the courts, fair trade 
weathered all the legal storms which aggressive merchants blew up. In 1949 
the Florida Supreme Court did hold that State’s fair trade law unconstitutional, 
but the lawyers immediately put their heads together and fashioned a substitute 
which calmed the judicial scruples. Thereafter only the most jittery fair traders 
could see any threatening clouds on the legal horizon. The 45 State acts seemed 
secure. Cutthroat competition on trade-marked goods had declined. The 
American Fair Trade Council stood vigilant guard and issued press releases at 
the drop of ahat. Who knew, perhaps the hold-outs— Missouri, Texas, Vermont, 
the District of Columbia—would eventually learn the score and come in out of 
the rain? 

LEGAL BOMBSHELL 


Then the lightning struck, and the blow was all the more paralyzing because 
it came suddenly and without any warning thunder. A supermarket in New 
Orleans, Schwegmann Bros., cut prices on Seagram’s and Calvert Reserve whisky. 
The distillers took their complaint to a Federal court and won an order enjoining 
Schwegmann from cutting prices on their products. Schwegmann appealed to 
the Supreme Court, but nobody seemed much concerned about the outcome. It 
looked like a routine case, no different from all the others which the courts had 
consistently decided in favor of fair trade. 

Imagine the consternation, then, in fair trade circles when on May 21 the Court 
by a 6-3 decision upheld the appeal and reversed the lower court. It decided 
that Schwegmann was free to cut prices on Seagram’s and Calvert Reserve to its 
heart’s content, free to commit, in the ironic phrase of the fair traders, all the 
philanthropy it desired. 

The Supreme Court decision did not condemn the Miller-Tydings Act and all 
State fair trade laws as such. It did not find them unconstitutional. It merely 
noted that contracts between manufacturer and retailer obliging the latter not 
to sell below a fixed minimum price were, in the nature of things, voluntary 
agreements and, therefore, did not apply to nonsigners. Said Justice Douglas, 
who wrote the majority opinion: 
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“Contracts or agreements convey the idea of a cooperative arrangement, not a 
program whereby recalcitrants are dragged in by the heels and compelled to 
submit to price fixing.” 

Though the Miller-Tydings Act survived the Court’s bombshell constitutionally 
intact, though the various State acts, except for the nonsigner clauses, were not 
touched by it, the whole system of fair trade was dealt a mortal blow. If non- 
signers were not bound by the minimum resale price fixed for their State, if they 
could cut prices with impunity, signers would have to reduce their prices to meet 
this competition or go out of business. 

In the confused weeks following the Schwegmann decision some optimistic fair 
traders suggested that manufacturers might salvage a lot from the debacle by 
selling only to distributors who would agree to abide by the minimum resale price. 
But the more realistic pointed out that this was no solution. Manufacturers 
might not be willing to cut so drastically the number of their distribution outlets, 
since that would also reduce their volume of sales. Even if they were willing to 
freeze out nonsigners, they would searcely be able to make the ban effective. 
A store like Klein’s on Manhattan’s Union Square has been known to sell branded 
products which it most assuredly never purchased either from the manufacturer 
or his recognized jobbers. Where Klein picked them up is Klein’s seeret, and 
the big, cut-rate store isn’t telling. It would cost the manufacturer considerable 
time and money to find out. It would cost him so much time and money that 
he would soon be obliged to throw in the towel, even if he happened to be as big 
and wealthy as General Electric. 

Furthermore, even if the manufacturer were able and willing to stop the flow 
of his products to nonsigners, it might be illegal for him to do so. sefore the 
courts at the present time is a very interesting case which may reveal a new 
obstacle to fair trade in the Sherman Act. Last November a big New York 
distributor, Masters, Inc., charged Sunbeam, Ine., producer of Mixmasters and 
other appliances, with violating the Sherman Act and sued it in Federal court 
for treble damages of $75,000. Masters contends that an agreement between 
Sunbeam and eight of its distributors not to sell Mixmasters to nonsigners of its 
regular fair trade contract is a conspiracy in restraint of trade. Should Masters 
win this suit, fair trade is for all practical purposes doomed. 


THE WENTLING CASE 


The Wentling case is another delaved-action bomb that may go off any time 

S. A. Wentling, a Philadelphia mail-order house, sold Sunbeam appliances all 
over the country below the different fair trade prices prevailing in the various 
States. At Sunbeam’s behest the Federal district court in Philadelphia ordered 
the Wentling Co. to cease and desist, rejecting its plea that it could not be expected 
to know all the minimum retail prices fixed by Sunbeam in 45 States. Last 
summer the Supreme Court ordered the district court to review the Wentling 
case in the light of the Schwegmann decision. Since Wentling is a nonsigner, the 
decision against the price-cutting mail-order house may well be reversed. That 
would give mail-order houses the green light to play hob with fair trade all over the 
country. 

Coming after the Schwegmann decision, the filing of Masters’ suit and the 
reopening of the Wentling case left the fair traders with only one recourse. Their 
position had become so perilous legally that they had to petition Congress for 
relief. They had to have a new law that would spell things out so clearly that 
even the Supreme Court would understand. That is what they are up to now 
on Capitol Hill, with their “operation restoration.”” They want another amend- 
ment to the Sherman Act, one this time which will legalize beyond doubt all the 
nonsigner clauses in State fair trade acts. In no other way can the hole opened 
by the Schwegmann case be plugged, or the potential danger in Masters v. Sun- 
beam, and Sunbeam v. Wentling be averted. 


PROS AND CONS 


* 

Fair traders have refurbished their two traditional arguments and are all set 
to fire them at Congress. 

They will argue that without minimum resale prices the field of retail distribu- 
tion will soon be monopolized by chains and department stores. The big stores 
will provoke price wars on branded products, as some of them did last summer, 
and gradually force all neighborhood stores out of business. Unlike the little 
stores, firms like Macy’s handle thousands of items. They can afford price wars. 
They can easily make up on non-fair-traded jewelry, carpets, hardware, sporting 
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goods, shoes and clothing what they lose on trade-marked goods. Only 10 
percent or less of their stocks are fair-traded anyway. Only fair trade can keep 
the corner drug store, the small furniture dealer, the little tobacco shop, and 
liquor store in existence. 

Fair traders will also argue that the manufacturer has an inherent right to 
control the price of a proprietary article. He has spent millions in research, 
developing and perfecting it, attached his name to it, built for it a reputation for 
quality through careful manufacture and costly advertising. Without fair trade 
he cannot protect his product from the debasing price cutting of unscrupulous 
retailers. He cannot prevent retailers from cashing in on the good will he has 
built, and cashing in on it in such a way that they destroy it. That’s what 
happens when a retailer puts on a branded product a price tag only slightly higher 
or no higher at all, than the one on a cheap product. 

The anti-fair traders will reply that the Miller-Tydings Act is a monopolistic 
graft on the body of the Nation’s anti-monopoly legislation. The Sherman Act, 
which enshrines the country’s belief in free competition, forbids price fixing as a 
restraint on trade. Miller-Tydings permits it. In the face of this admitted fact, 
the anti-fair traders are unimpressed by the argument that fair trade is necessary 
to preserve competition in the retail field. No matter how you cut it, they say, 
fair trade is price fixing and has all the stifling effects of price fixing. 

More specifically, they will argue that fixing a. minimum resale price is not 
fair because it does not allow for differences of costs among retailers. If one 
retailer runs his business so well that he can sell at lower prices and still make a 
profit, why shouldn’t he be allowed to do so? And why shouldn’t the consumer 
be permitted to shop around and enjoy the lower prices which a retailer’s efficiency 
makes possible? 

They will argue, finally, that fixed prices are the first fatal step in an inexorable 
srocess that leads to rigidity and stagnation. Fixed prices keep sales down. 
Tae sales limit production. Limited production spells unemployment. Un- 
employment leads to still lower sales, and thus the vicious circle is complete. 


CONCLUSION 


Though the arguments on both sides are persuasive, this writer, if he were a 
Congressman and had to judge between these battling businessmen, would, for 
the present at least, side with the fair traders. 

In the first place, there is such a thing as a fair price, a price which allows a 
fair return to the investor and a fair wage to the workers. Unrestricted competi- 
tion often reduces prices at the expense of decent wages for workers and legitimate 
dividends for stockholders, so the competitive price is fair to neither. 

Secondly, unrestricted competition leads in practice, as well as in theory, to 
monopoly. Pope Pius XI noted this 20 vears ago. 

Thirdly, the arguments pushed by the anti-fair dealers are something less than 
overpowering. They can all be reduced to one, namely, that fair trade is mo- 
nopolistie and suffers from all the ills of monopoly. 

This is not at all clear. According to the Miller-Tydings Act only those manu- 
facturers can write fair trade agreements whose products are “in free and open 
competition with commodities of the same general class produced or distributed 
by others.”” If the fair trade price on a Simmons bed, or a Mixmaster, or a 
bottle of Bayer aspirin has been set too high, it is reasonable to suppose that 
competition at the producer and, except in fair traded products themselves, at 
the retailer level will soon bring it down. If consumers can’t shop around for 
bargains on a Beauty Rest, they can and do shop around for mattresses that are 
in competition with it. So long as this is possible, there is no real monopoly) 
There is no danger that savings in costs will not be passed along. There is no 
danger that artificially high prices will discourage buying and thus cut sales 
volume. (If fair traders are interested in keeping sales down, why do they spend 
millions of dollars annually on advertising?) 

For the rest, fair trade does protect the small merchant. By outlawing cut 
throat prices it keeps nany small retail businesses in existeyce and, to this exten! 
promotes competition and gives encouragement to private enterprise. 

To be preserved, competition does have to be controlled. Fair trade may not 
be the best way to control it, but until it has had a longer trial, or until a better 
way is discovered, it should not be prematurely destroyed. What 45 States hav: 
found good and necessary for business cannot be nearly so pernicious as the 
opponents of fair trade make it out to be. The burden of proof rests on them. 


Mr. Prissr. Is Mr. Sasmor present? 
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STATEMENT OF MARTY H. SASMOR, RETAIL PHARMACIST, THE 
BRONX, NEW YORK, N. Y. 


Mr. Sasmor. My name is Marty H. Sasmor, and I am a retail 
pharmacist in the city of New York in the county of the Bronx, and 
| appear here in behalf of the McGuire bill, as a retailer, a very, very 
small retailer, a local neighborhood drugstore with one employee. I 
think IT am paralleled in that respect in that county by about 600 
othe rs. 

We found with this latest bombshell that happened to fair trade that 
the small independent like myself is very, very definitely affected. 
The little independent druggist, and there are many, many more like 
me, lives in the community, emplovs community help, he aids its 
charities, he grows with it, and he contributes to its welfare. If he 
is not some measure protected by the Government in his business 
interests, the same as larger groups, then he is on his way out. 

In the retail drug business the items that I sell to customers in my 
drug store are trade-marked, 80 percent of them. I am small and J 
have no means of duplicating the products with products of my own 
that I can sell as competitive and therefore I must sell to the public a 
trade-marked product, on which there must be some profit for me to 
continue in business and pay my help and prosper with the community. 

It is obvious that what has happened in the city of New York price 
war was that all of the popular items that are commonly sold by me 
and men like me are reduced to the point where it could not be sold 
by the independent dealer and leave him anything to stay in business. 
It is basie that 1 could not maintain the shop of mine nor my help if 
I did not get some profit. If 80 percent of my items are going to be 
sold with no profit then I am not going to stay in business very long. 

Now, what else did it do to the local small dealer after all of these 
years when the consumer saw a product which she purchased in a store 
for a price over a period of vears and the price was suddenly slashed 
and juggled below what he could buy it for and she looked at him 
rather peculiarly, feeling that all of these years he was just taking her 
over the hurdles, whereas in reality he was used to doing enough 
business to maintain himself and his employees. 

l am pretty sure that the small independent retailer like myself, 
and there are thousands of them all over the country, have to have a 
measure of protection against that particular type of price-cutting. 
There is no way in my store to retrieve or add to it with profitable 
goods, because all I do is handle these specialized lines in this drug 
store of mine. I can’t sell them a shirt or a tie, [ must sell them an 
advertised piece of goods. I think in the interests of the small inde- 
pendent that this committee must look with favor upon the McGuire 
bill. I have a short brief here with me which I would like to submit 
to the committee. 

Mr. Prrest. Without objection, your brief will be submitted for 
the committee files. 

That concludes your statement? 

Mr. Sasmor. That concludes my statement; ves, sir. 

Mr. McGuire. Being a small-business man myself I sympathize 
with you, and I am very glad you showed up. 
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Mr. Sasmor. Thank you. 
Mr. Prrest. Thank you very much. 
The next witness is Mr. Harry Kimbriel. 


STATEMENT OF HARRY A. KIMBRIEL, EXECUTIVE DIRECTOR OF 
MARKETING, ELI LILLY & CO., INDIANAPOLIS, IND. 


Mr. Kimpriex. Gentlemen, my name is Harry Kimbriel, and I an 
the executive director of marketing for Eli Lilly & Co., of Indianapolis 
Ind. We manufacture pharmaceuticals, antibiotics, and biologicals 
The statement which we would like to submit is based on persona! 
views and experience over a period of vears in the retail and manu- 
facturing phases of the drug industry; of these, 15 years were spent as a 
practicing pharmacist in Texas and Oklahoma in the capacity of 
employee, store owner, sales and advertising manager of a 19-store 
chain. 

My vears as a manufacturer’s representative break down as 5 years 
as a field representative with Eli Lilly & Co., 15 years as a field and 
regional sales director in lowa, South Dakota, Nebraska, and Minne- 
sota, and presently executive director of marketing for Eli Lilly & Co., 
Indianapolis, Ind. 

As a drug-store owner-operator, 1923 to 1928, in a farming com- 
munity of 6,000 population, 100 miles North of Dallas, Tex., I had 
ample opportunity to observe the trend in retail drug operation. We 
found it difficult to compete with metropolitan stores having tre- 
mendous buying power. This observation led to the decision to leave 
the retail drug business. 

As an employee and later the sales and advertising manager of a 
substantial chain-store operation, I had the opportunity to observe the 
demoralizing tactics of chain operations first hand. It was my re- 
sponsibility to prepare the large ads with which we are all familiar, 
setting forth the week-end specials. There was no thought to the 
end of making money on these items—they were loss leaders employed 
for the simple device of getting people into the store. An example of 
these one-shot items was Whitman’s Sampler, a fine candy of estab- 
lished and recognized quality. The regular retail price, 1929, was 
$1.50 per pound, it cost us $1 per pound, we sold it for 99 cents pe: 
pound. 

This candy was bought from bootleg sources, and the duly author- 
ized agencies reported the loss of prestige experienced by Whitman's 
Sampler was substantial because it was difficult to explain to their 
customers how the product could be sold for 99 cents when they were 
expected to pay $1.50. 

Entering the employ of a pharmaceutical manufacturer and travel 
ing over a wide area enabled us again to observe first hand the diffi- 
culties encountered by rural and small community druggists who wer 
forced to compete with metropolitan and monopolistic chain organiza- 
tions. This was prior to enactment of the fair trade acts. 

Many of these stores did not survive. Consequently, distribution 
of our products was restricted and public health was affected becaus: 
certain vital drugs were not readily available. 

An example of tactics emploved by large cut-rate stores during this 
era was the sale of insulin for the treatment of diabetics. They pur 
chased competing brands of insulin at a discount and offered th: 
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product to the public at a figure which was approximately what the 
small-town retailer was paying us for our product, Iletin (insulin, 
Lilly). 

Obviously, our product, fairly priced and vielding a reasonable 
profit, was damaged, and our business was affected, not only because 
of loss of prestige and confidence in the label but also as a result of loss 
of distribution outlets. 

Let me cite the experiences of Eli Lilly & Co. to illustrate the injury 
inflicted on the manufacturer when retail druggists cut prices. Our 
company was organized over 75 vears ago. During the past 75 vears 
our company has gone to great lengths in manufacturing products 
known for their high quality and our trade-marks have become sym- 
bols of high-standard drugs. Naturally they are highly desirable to 
the consumer. Druggists everywhere like to handle our products 
because they are in demand by the consumer. So long as he can make 
a fair profit on our items, the druggist is happy. 

During the period that fair trade was effective, we set minimum 
retail resale prices at a level which permitted the druggist to make a 
fair profit, vet low enough to be fair to the consumer. We constantly 
kept an eve on our competitors’ products to make sure that they did 
not underprice us to the extent that consumer demand was switched 
away from our products. Our products were frequently used as loss 
leaders to attract customers, but we were able under the fair-trade 
acts to prohibit such activities when they were discovered. Since the 
Schwegmann decision, we can no longer enforce our fair-trade prices 

Let me give you an example of how our products are being used 
as loss leaders now. I have in my possession a newspaper ad dated 
November 10, 1951. In this ad sponsored by a chain of Indiana drug 
stores are these words: 

Mr. Chairman, I would like to extend this as an exhibit, and a 
photostatic copy of this ad is attached to vour copies. 

Mr. Prresr. Very well. 

Mr. Kimpriex. The ad reads as follows: 


ExTRA SAVINGS FOR END-or-WEE® 


- * * * * 
$1.48 Lilly insulin —-— - nr re eS ch Gse 
$1.26 Lilly iletin- ee ee ioe eae SU¢ 

* * * * * 


The actual cost to the drug store of the $1.48 package of Lilly insulin 
which it sold for 98 cents was 99 cents, and the cost of the $1.26 pack- 
age Was 84 cents. Obviously this store was not staying in business on 
sales of Lilly insulin at these prices. This ad was mailed to us by a 
competing druggist who drew a red line around the ad and made the 
notation: “May we?” There was no doubt in our mind that he was 
unhappy. 

It wasn’t long before our representative in that district began to 
receive complaints from other druggists. The good will of our trade- 
mark was being damaged. It was cheapened in the eyes of the con- 
sumer. It was only natural for other druggists to push the sale of 
other brands of insulin because there was no longer any profit in the 
Lilly brand in this town. 

It wasn’t long after the Schwegmann decision that druggists began 
talking about canceling their fair-trade contracts with us. I have in 
iy possession a letter from a druggist dated June 18, 1951, which can- 
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celed the fair-trade contract between us, and, Mr. Chairman, may we 


admit this as another exhibit, a photostat of which is attached to my 
statement? 

Mr. Priest. Without objection that will be received. 

Mr. Kimerier. We do not believe a druggist would cancel a fair- 
trade contract unless he intended to cut our fair-trade prices. 

We receive almost daily communications from druggists in which, 
they complain that a competitor is taking all their customers by selling 
one of our products at a loss. 

This kind of competition is unfair to the small ethical druggist 
who is interested in rendering good service at a fair price. It operates 
to the advantage of large chains, who can afford to take a loss in one 
district and make it up in another district. It also gives the unethical! 
druggist an advantage over the ethical druggist, for the unethieca! 
druggist will raise the price on other items, but give the consumer 
the impression he is cutting prices on all items. Another trick is to 
advertise a loss-leader product but have only a small quantity of the 
product available for sale. 

We believe that legislation should be enacted which will permit 
manufacturers to set fair-trade prices and enforce them. This cannot 
be done under the present laws. It is unfair to enforce contracts 
which are in existence when nonsigners can cut prices at will. It is 
even doubtful that such contracts could be legally enforced. 

The new legislation should make it possible for manufacturers to 
require nonsigners to uphold fair-trade prices and to prevent the 
interstate sale of products below fair-trade prices. 

Such legislation will benefit the consumer as a class. ra pointed 
out previously, fair-trade products have not experienced a rise in 
prices during the past 10 vears comparable to the rise in non-fair- 
trade produc ts. Let me give you an example of what has happened 
to the price of several of our products prior to and since the fair- 
trade law was enacted. 

This product was added to our list on November 1, 1924, and the 
10-cubie-centimeter vial sold for $2.40. We reduced this price in 
1926 to $2, and we dropped it in 1932 to $1.65, and in 1934 to $1.35 

No. 1. Hletin (insulin, Lilly), U-40, 10 cubie centimeters: 


change Net trad 


Added to list on 


Nov. 1. 1924. at $2.40 Mar. 19, 1926 $ 
May 30, 1982 
June 11, 1934 
Nov. 9, 1985 
Nov. 9, 1956 ‘ 
Nov. 15, 1937 
Apr. 1.1940 
Novy. 18, 1946 “4 


— i BS 


No. 2. Gelseals No. 55 Hepicebrin (vitamins A, B,, B2, C, and D, 
Lilly), 100’s: 


Added to list on— Price change | Net tradé 
Sept. 11, 1959, at $3.13. ; =<? : June 2, 1941 $2 
Dec. 1, 1941 2. 61 
Jan. 31, 1944 2. 2 
Oct. 2,1944 1. fis 
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No. 3. Pulvules No. 55 Lextron (liver-stomach concentrate with 
ferric iron and vitamin B complex, Lilly), 84’s: 


Added to list on Price change | Net trade 
May 1, 1933, at $2 . Jan 1. 1938 $1.81 
Au Ss, 1947 2 


Improved manufacturing techniques and raw-material costs enabled 
us to reduce the price of Letin (insulin, Lilly) seven times between 
1924 and 1940. The increase in 1946 was necessitated by increased 
raw materials and labor costs. But I think this will answer Mr. 
Denny’s question of a few minutes ago, that the 10 years prior, 
1936-46, when fair-trade laws were in effect, saw no increase in prices 
io the pharmacist or the consumer. 

The other two examples reflect declining costs to consumers through 
1933-47 when again raw materials and labor costs dictated an increase 
in the price of Lextron. 

Our chief interest as a manufacturer in the restoration of fair-trade 
laws to full effectiveness is (1) to protect our brand names which have 
been established with consumers at considerable expense and (2) the 
eurbing of unfair monopolistic competition which would otherwise 
reduce significantly distribution outlets for these products. 

That concludes my statement, Mr. Chairman. 

Mr. Priesr. Thank you very much, Mr. Kimbriel. 

Mr. Beamer. | have not especially a question, but I do have the 
comment that Eli Lilly is from my own State and I can vouch for the 
statement that Mr. Kimbriel has made, that Eli Lilly has a splendid 
reputation as a manufacturer of pharmaceutical items. Indiana is 
very proud of their record and of their standing in the community, 
and I think in the pharmaceutical trade. 

Mr. Kimbriel has stated that he came from Texas, but I think he 
must be a good Hoosier by this time. I should like to ask one 
question, 

| believe that Indiana stands for certain retention of authority at 
the State level, demonstrated in a number of instances by the State 
legislature. 

Do vou feel that Indiana fair-trade laws, for example, adequately 
protect vou as a manufacturer? 

Mr. Kimprier. Completely, Mr. Beamer. 

Mr. Beamer. And I am wondering if you think it is true of the 
other 45 States that have similar fair-trade laws? 

Mr. Kimpriet. I would say all of the fair-trade laws now in 
existence at the State level are in a satisfactory state. 

Mr. Beamer. Well, that is the point I wanted to make. 

Mr. Kimeprrent. The State laws are completely satisfactory to us 

Mr. Beamer. Do you feel that the general public is being protected 
at the same time that the manufacturer, the druggist, or any othet 
retailers are? 

Mr. Kimprter. There can be no question, when we show vou 
the voluntary reductions we have here in a lifesaving drug, and these 
people, many of them, could not live without insulin. 

Over the swing of vears we have made this price reduction prior 
to and it is a continuation of that through fair trade, and the only 
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reason the price was increased was due to increased cost of pancreas 
glands. 

With the example of Lextron, you know the butcher used to throw 
us a piece of liver, and we used that to bait a trotline, but you cannot 
get liver at that price now, it has gone up. So we had to raise the 
price of Lextron, which is basically a liver extract. 

Yes; the public definitely is benefited by fair-trade laws. 

Mr. McGuire. Mr. Beamer said “their”? product. I think we 
ought to state that the Eli Lilly Co. ought to be proud of Mr. Kimbriel 
for the fine statement he has given us. 

Mr. Priest. If there are no further questions, we thank you. 

(The exhibits submitted by Mr. Kimbriel are as follows:) 


WEISSBARD Bros., 
Newark, N. J., June 18, 1941, 
Eur Litty & Co., 
Indianapolis, Ind. 

GENTLEMEN: We hereby terminate the fair-trade contract between you and 
ourselves, such termination to be effective in accordance with the terms of the 
agreement. 

Very truly vours, 
WeEIssBARD Bros. 
By Harry WEISSBARD. 


Mr. Priest. Without objection, a statement will be filed by Mr. 
Harold O. Smith, Jr., of the United States Wholesale Grocers’ Associa- 
tion, with headquarters here in Washington. , 

(The statement referred to is as follows:) 


STATEMENT OF Harotp O. Smita, Jr., Executive Vice Prestipent, UNITrep 
States WHOLESALE Grocers’ Association, INc., ON Fartr-TRApDe Leoats- 
LATION 


My name is Harold O. Smith, Jr. I am executive vice president of the United 
States Wholesale Grocers’ Association, Ine., a national organization of inde- 
pendent wholesale food distributors, with headquarters in Washington, D. C. 

I speak for my association under the authority of repeated resolutions passed 
at annual conventions supporting fair-trade laws. 

We view such laws as means of protecting the independent distributor of a wide 
range of trade-marked commodities, from uneconomic, destructive, and deceptive 
price cutting. 

Support of H. R. 5767 urged 

The Supreme Court in the Schwegmann case eliminated application of State 
fair-trade laws to non-signers of fair-trade contracts in interstate transactions. 
This decision renders impracticable the operation of State fair-trade laws in the 
area of its greatest use and usefulness. 

We, therefore, urge the committee to favor and support H. R. 5767 which would 
restore the nonsigner coverage to State fair-trade laws in interstate commerce, 
while at the same time protecting the public from price fixing by groups of either 
manufacturers, wholesalers, or retailers. 

Food commodities per se have not figured largely in fair-trade contracts in the 
business of wholesale or retail grocers. Many nonfood items, however, which 
they handle have been covered by fair-trade laws and contracts. Such commod- 
ities are most frequently to be found in drug and toiletry lines, though not exclu- 
sively confined to those lines. 

Drug and toiletry survey 

A recent survey made by the Progressive Grocer, one of the leading magazines 

for retail grocers, shows that food stores sold an estimated $340 million in selected 


drugs and toiletries in 1951, 40 percent of which was supplied by wholesale grocers. 

The survey discloses also that food stores now handle about 27 major commodi- 
ties in drugs and toiletries, and that of the more than $1 billion annual sales of 
these 27 commodities through all types of retail outlets, retail-food stores are now 
doing more than an estimated 30 percent of the total. 
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Some of the leading items among such commodities are: Tooth paste, razor 
blades, shaving cream, headache remedies, first-aid supplies, laxatives, cold and 
‘ough remedies, hand lotion, hair tonic, tooth powder, deodorants, and liniment. 

Speaking of these and other items in the general drug and toiletry line which 
began to be added by food stores about 10 years ago, the survey says: 

“Never before in the history of American food stores has a nonfood line been 
adopted so quickly, so smoothly, and so successfully.”’ 

The survey comments that fair-trade prices are not only accepted but are 
enthusiastically supported by the retail-food trade and that the highly price- 
ompetitive conditions in food retailing makes fair-trade prices not only desirable 
but highly necessary now and in the period ahead. 

The foregoing data serve to show our interest in the fair-trade items which 
the grocery distributor handles and the resulting concern he has over the fact that 
the Schwegmann decision practically nullifies fair trade for these items. 

Fair trade does not raise price level 

In the hearing conducted by the committee, it has been amply shown that 
fair trade does not raise the general level of fair-trade commodities but lowers them 
in many insiances with the general result favoring pricewise fair-trade mere 
chandise. 

Fair trade is not price fixing in any detrimental sense but in effect price stabili- 
ation of the fair-trade commodities—a situation that permits all classes of mer- 
chants to stay in the distribution picture and that does not have the tendency to 
remove therefrom all dealers except the big mass buying and mass selling organi- 
zations, 

Such organizations have the resources which the small distributor does not 
have, to withstand losses on some items and to recoup such losses by profits 


spread over a wide range of other items. ; 


Fair-trade report of House and Senate committees 

The support of fair trade by both the Senate and House Small-Business Com- 
mittees after exhaustive investigation should have great weight in the furtherance 
of adequate fair-trade legislation such as is exemplified in H. R. 5767. 

The conclusion of the House committee is that small business in particular 
needs protection against loss-leader and similar unfair business practices and that 
the States should retain jurisdiction over retail-trade practices and that Congress 
should make it possible to enforce fair-trade contracts in interstate commerce. 

The Senate committee’s conclusion is generally to the same purport. It declares 
that the Nation’s economic well-being depends to a large extent on the vitality 
of America’s small business and that threats of price wars must be eliminated if 
that vitality is to endure. 

Fair trade in food industry 

Fair trade has not been used to any great extent for foods proper chiefly because 
food manufacturers have hesitated to fair-trade their products until and unless 
their main competitors do likewise. 

Fair-trade laws, nevertheless, should be restored to their full effectiveness and 
should be retained on the statute books for use by food manufacturers at such 
times in the future as conditions and developments may make their use desirable. 

There is nothing static in the grocery industry. It is constantly changing, 
developing, and progressing. The methods and practices of today may become 
outmoded tomorrow. The benefits of fair trade have been so pronounced in the 
nonfood field, that it can spread quickly to food commodities when the time is ripe. 

Hence fully effective fair-trade laws should be kept ready when that time comes. 


Mr. Priest. This concludes the testimony for today, and the sub- 
committee will stand adjourned until 2 o’clock tomorrow afternoon. 

(Whereupon, the hearing adjourned at 3:45 p. m., to reconvene 
again the following day, February 6, 1952, at 2 p.m. 
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WEDNESDAY, FEBRURARY 6, 1952 


Housr or REPRESENTATIVES, 
SUBCOMMITTEE OF THE COMMITTEE 
ON INTERSTATE AND ForeiGN CoMMERCE, 
Washington, D). C. 

The committee met at 2 p. m., pursuant to adjournment, in room 
1334, New House Office Building, Hon. J. Perey Priest (chairman of 
the subcommittee) presiding. 

Mr. Priest. The subcommittee will come to order. 

We have met again today for the purpose of continuing the hearings 
on the bill, H. R. 5767. 

Without objection the Chair will submit a statement on behalf of 
the gentleman from New York, Mr. Multer, for the record. Also we 
have a statement from the gentlewoman from New York, Mrs. 
Kelly, for the record, and a statement from the president and the 
secretary of the Tennessee Pharmaceutical Association, for the record, 

(The documents are as follows: ) 


STATEMENT OF ABRAHAM J. MuULtTeR, FouRTEENTH District, NEw YORK 


Mr. Chairman and members of the committee, I appreciate the opportunity 
that vou have given me to appear before vou in support of H. R. 5767, intro- 
duced by my distinguished colleague, Representative John McGuire, to amend 
the Federal Trade Commission Act with respect to certain contracts and agree- 
ments which establish minimum resale prices and which are extended by State 
law to nonsigners. 

You have already heard the testimony of the distinguished gentleman from 
Texas, Mr. Wright Patman. For the sake of brevity permit me to adopt the 
views he expressed to you as my own. 

Permit me to add that-I am in complete accord with the conelusions and 
recommendations as adopted on February 4, 1952, by the House Select Com- 
mittee on Small Business, of which I am privileged to be a member. Since a 
copy of those conclusions and recommendations are already a part of the record 
I will not burden you by repeating them. 


STATEMENT OF Epna F. Ketity, Memper or Concress, Tentu District, 
New Yor: 


The future of American competitive system was brought to trial last spring 
when a dozen or more stores of national fame undersold well-known products, 
Fair trade is the issue and its solution is now at the boiling point here in 
Congress. 

The small-business man is the one directly hurt but the consuther is indirectly 
more seriously affected. It should be a satisfaction to Americans that they can 
purchase a given product conveniently near their homes and know that the price 
is just—giving all a fair return over cost. Will an across-the-board price fixing 
be necessary? Over 40 States have passed fair-trade laws in aceord with the 
Miller-Tydings Act which was an amendment to the Sherman Act. This amend- 
ment held that manufacturers and retailers operating under these State acts 
fair-trade laws) were not violating the Federal antimonopoly law. 
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A supermarket in New Orleans, operated by the Schwegmann Bros. cut prices o: 
Seagram’s and Calvert Reserve whisky. The decision of the Supreme Court o' 
the United States in this case was a blow to fair trade. The decision did not ups 
State laws. It decided that voluntary agreements on price fixing must be observ: 
but does not apply to nonsigners. Many cases involving fair-trade laws are now 
in the courts. 

This controversial problem is now before Congress. It must be faced. Argu 
ments pro and con can be made when a fair-trade bill reaches the floor. It | 
important the McGuire fair-trade bill be reported favorably so that Congress ca: 
meet this controversy immediately. 

Unrestricted competition can lead to monopoly. This is detrimental to privat: 
enterprise and small business. Support and encouragement must be given to 
small business at this time. These laws may not be the best way to preserv: 
competition. If, however, 40 States see the necessity for and the advantages o! 
fair-trade laws, then I feel that I must support a fair-trade bill until anothe: 
method is devised to guarantee just prices to consumers and fair returns to manu 
facturers and retailers, 





TENNESSEE PHARMACEUTICAL ASSOCIATION, 
Nashville, Tenn., February 5, 1952. 
Hon. J. Percy Priest, 
Chairman, Subcommittee on Interstate and Foreign Commerce, 
Holding Public Hearings on H. R. 5767, 
House of Representatives, Washington, D. C. 

Dear Mr. Priest: We in Tennessee have been operating under our fair-trade 
law since February 16, 1937. The citizens and seven sessions of our legislatur: 
since that time have had every opportunity to observe the effects of this law, and 
to repeal it if they wished. No attempt has ever been made to repeal it. 

Of course, fair-trade legislation has those who view its effects with alarm. But 
a glance at our history shows that the same was true of the Sherman Antitrust 
Act, the Federal Trade Commission Act, which were classed as infringements 
upon our basic liberties. The establishment of the Federal Reserve System as 
well as the Securities and Exchange Act were also prophesied to undermine the 
savings of the American people. And a great many other examples could be 
sighted where progressive moves have been viewed with alarm, 

The enactment of H. R. 5767 could not put the Government into business. _ It 
involves no form of governmental price control. It requires no funds for its 
enforcement, as all fair-trade contracts are purely private and enforceable only b) 
the parties at interest. All disputes arising from fair-trade laws are either 
negotiated between the parties at interest or by litigation. 

Under effective fair trade, the fair-trade contract applies to all distributors who 
handle the trade-marked items covered by the contract even to those who do not 
sign the contract. The price juggler would never voluntarily sign a fair-trade 
contract. The Tennessee law anticipated that and placed a nonsigner clause into 
the law. Just ‘as traffic laws are designed to curb the reckless driver, fair trade was 
designed to curb the price juggler. No one compells him to carry fair-trade 
merchandise, but if he does, he is bound by the nonsigner clauses to respect the 
conditions of the contracts involved, and unless the nonsigner clause is effective 
in both intrastate and interstate commerce small retailers like the ones we represent 
are always at the mercy of the giant operators. 

The Schwegmann decision of the United States Supreme Court did not invali 
date the constitutionality of the State fair-trade laws, but held that the Miller 
Tydings Act could not be interpreted as covering the nonsigner clause in interstat« 
commerce. We feel as friends of fair trade that the Miller-Tvdings law intended t 
protect the nonsigner clause even though it did not do so, and while we are not 
attorneys and can not foresee what rulings future courts may give to the bill vou 
have under consideration, nevertheless on advice of men more learned in the law 
that are we, we urge that vou recommend for enactment the measure which is 
being considered before vou at public hearings. 

Every retail druggist in Tennessee if they could be approached would join i! 
this letter we firmly believe, and we further believe that every small merchant 
including druggists in the 45 States that have fair trade would join us in this 
appeal to vou. We want to keep America democratic, we want to keep ‘Mai: 
Street” in the small towns and communities of this Nation open to the opportun 
ities of those who may succeed us in business to own and operate their own stores 
if they so desire, and not be the clerks or servants of some giant chain organizatio1 
which would happen if price juggling were allowed to go unrestricted. 
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Thanking you and your committee in advance for the consideration we know 
you will give this measure, and trusting you will see your way clear to adopt and 
recommend this measure, if not in words, in principle, we are 

Yours very truly, 
ALLEN F, Taytor, President, 
Tom C. SHARP, 
Secretary, Tennessee Pharmaceutical Association. 


Mr. Priest. The Chair notes the presence of two distinguished 
members of the House, and we will be happy to hear from the gentle- 
man from South Carolina, Mr. Bryson. 


STATEMENT OF HON. JOSEPH R. BRYSON, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF SOUTH CAROLINA 


Mr. Bryson. Mr. Chairman, I would like to be permitted simply 
to be identified in the record at this time. As the Chair knows, I 
am presiding over an important subeommittee which meets at this 
hour. lam in favor of this bill, H. R. 5767, and I crave the privilege 
of extending my remarks at this point in the record, if I may. 

Mr. Priest. Without objection, the gentleman may extend his 
remarks. The Chair was aware of the fact that the gentleman was 
presiding over his own subcommittee, and were it not for that fact 
[ am sure that the committee would appreciate an opportunity to 
question such an able lawyer as the gentleman from South Carolina 
on some of the legal aspects of this bill. However, we are happy, 
Mr. Bryson, to have your statement for the record. 

Mr. Bryson. Thank you, Mr. Chairman. 

(The statement of Mr. Bryson is as follows:) 


STATEMENT BY REPRESENTATIVE Joseru R. Bryson (DeMocRAT, SouTH 
CAROLINA), ON Fair Trapve (H. R. 5767) 


Mr. Chairman, I am honored by the privilege of thus appearing before your 
committee. You are particularly good in allowing me to appear as the first wit- 
ness so that I may hurry on to preside over my own subcommittee of the Judiciary 
Committee which meets at this very hour. 

As you well know, several bills dealing with this same subject matter are now 
pending before the House Judiciary Committee. It is good that your committee 
is proceeding with the matter since our committee is so burdened with so many 
other bills. The record will show that the Judiciary Committee receives ap- 
proximately 50 percent of all the bills introduced in Congress. 

The majority of the people in my State are keenly interested in the subject 
of fair trade. The name itself, ‘‘Fair Trade,’’ appeals to the average American 
citizen. Only by preserving, maintaining, promoting, and extending fair trade 
can we expect to continue to be the leading nation in the world. 

First of all, fair trade gives small, independent businessmen a fair chance to 
succeed, and I think that nearly all Americans want to have a society where 
small business is just as important as big business, not that fair trade confers any 
special favors on small-business men. Fair trade is not class legislation. Fair 
trade restrains one type of unprincipled competition to which small business is 
especially vulnerable, but which all reputable retailers, big and small, deplore and 
repudiate. I mean loss leader selling, more aptly called price juggling. 

It takes a lot of capital and a lot of dollars to sell goods below cost, and still stay 
in business. But that is what some giant retailers can and will do, if they are de- 
termined to knock out their small competitors. And no matter how efficient, how 
capable a merchant the small retailer, he is no match for concentrated dollar 
power. When price wars break ont around the country, we see how hundreds of 
independent businessmen lose their trade and often their livelihoods. When 
small-business men go bankrupt, just because the only way they can operate a 
business is by selling goods at a profit, that, I submit, is not fair competition, in 
any responsible sense of the term. If we stand by and permit that kind of destruc- 
tion of small business, we shall have no one but ourselves to blame if retailing in 
this country ends up by becoming monopolized by a handful of giant organizations. 
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What makes the case for fair trade even more compelling is that fair trade does 
not help the small-business man at the expense of his customers. Quite the con- 
trary. Fair trade, while allowing retailers a reasonable margin of profit, results 
in lower prices for consumers. I do not speak of the fact that the price juggler, to 
make up for his loss on his ‘‘bargains,’’ charges high prices on other articles. | 
speak of the really striking research evidence now available showing that prices 
on the same articles are actually lower in fair trade States than in the three States 
which still do not have fair trade. For this consumers can thank the fact that 
competition under fair trade is just as fierce as it is fair. 

When to the benefits for small-business men and consumers, we add the circum- 
stance that fair trade allows the manufacturer to protect his valuable trade-mark 
from the damage done to it by loss leader exploitation, I think we have some 
explanation of why I and my colleagues in Congress have been hearing from the 
people back home about fair trade. They know that for more than 20 years fair 
trade has brought the American people important social and economic gains, with- 
out in any way limiting the remarkable expansion of our economy during this 
period. That is why they welcome and support legislation such as H. R. 5767, 
which will make fair trade once again effective both in intrastate and interstate 
commerce. 

In conclusion, let me again thank you for the prompt consideration you are 
giving this much needed legislation and express the hope that favorable action 
will soon be taken thereon, 

Mr. Priest. We will next hear from the gentleman from California, 
Mr. Miller. 


STATEMENT OF HON. GEORGE P. MILLER, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF CALIFORNIA 


Mr. Miuier. I am Congressman George P. Miller, from the Sixth 
District of California. 

As a Congressman from the State of California, it would seem most 
fitting that I take this opportunity of outlining to the committee 
some of the social and economic benefits of fair trade. For my State 
is the birthplace of fair trade, and has had a longer experience with 
fair trade than any other State in the Union. In 1931, the California 
Legislature enacted the first fair-trade law in this country, permitting 
a manufacturer to enter into contracts with his distributors stipulating 
a minimum resale price for his trade-marked articles. This pioneering 
statute was improved by the California Legislature in 1933 by in- 
cluding in it the nonsigner clause needed to make fair trade workable. 
This amended California law was literally the model for the 44 other 
States which followed California’s lead and proceeded to enact fair- 
trade laws of their own. 

We in California, then, can speak of fair trade out of more than 20 
vears’ first-hand knowledge. What do Californians think of fair trade? 
I need refer only to one fact. Since the introduction of H. R. 5767, 
the MeGuire bill to give fair trade the effectiveness in interstate com- 
merce it had prior to the Schwegmann decision of May 1951, L have 
had many letters and telegrams from my constituents urging the pas- 
sage of this bill. I have been profoundly impressed by this tribute to 
fair trade that has come from all segments of my constituency. What 
are the benefits of fair trade to Californians—as well as to the rest of 
the 140,000,000 other Americans who live in the 45 fair-trade States 
which elicit such support? 

First of all, fair trade gives small, independent businessmen a fair 
chance to succeed, and I think that ne ‘arly all Americans want to have 
a society where small business is just as important as big business, not 
that fair trade confers any special favors on small- business men. Fair 


' 





eS a 





MINIMUM RESALE PRICES 105 





trade is not class legislation. Fair trade restrains one type of un- 
principled competition to which small business is especially vulnerable, 
but which all re putable retailers, big and small, deplore and repudiate. 
| mean loss leader selling, more aptly called price juggling. 

It takes a lot of ¢ apital and a lot of dollars to sell goods below cost, 
and still stay in business. But that is what some giant retailers can 
and will do, if they are determined to knock out their small competitors. 
And no matter how efficient, how capable a merchant the small re- 
tailer, he is no match for concentrated dollar power. When price 
wars break out around the country, we see how hundreds of independ- 
ent businessmen lose their trade and often their livelihoods. When 
small-business men go bankrupt just because the only way they can 
operate a business is by selling goods at a profit, that, I submit, is not 
fair competition in any responsible sense of the term. If we stand by 
and permit that kind of destruction of small business, we shall have 
no one but ourselves to blame if retailing in this country ends up by 
becoming monopolized by a handful of giant organizations. 

What makes the case for fair trade even more compelling is that 
fair trade does not help the small-business man at the expense of his 
customers. Quite the contrary. Fair trade, while allowing retailers a 
reasonable margin of profit, results in lower prices for consumers. | 
do not speak of the fact that the price juggler, to make up for his loss 
on his bargains, charges high prices on other articles. I speak of the 
really striking research evidence now available showing that prices 
on the same articles are actually lower in fair trade States than in the 
three States which still do not have fair trade. For this consumers can 
thank the fact that competition under fair trade is just as fierce as it 
is fair. 

When to the benefits for small-business men and consumers, we 
add the circumstance that fair trade allows the manufac pee to protect 
his valuable trade-mark from the damage done to it by loss leader 
exploitation, I think we have some explanation of why I and my 
colleagues in Congress have been hearing from the people back home 
about fair trade. They know that for more than 20 years fair trade 
has brought the American people important social and economic 
gains, without in any way limiting the remarkable expansion of our 
economy during this period. That is why they welcome and support 
legislation such as H. R. 5767, which will make fair trade once again 
effective both in intrastate and interstate commerce. 

Mr. Priest. Are there any questions of the distinguished gentleman 
from California? 

Mr. Denny. I would like to ask the gentleman from California, 
Mr. Miller, a question if ] may. I have had a great many questions 
in favor of this bill, just as vou have had. I have had a few from 
individuals and from dealers and their only complaint against this bill 
is something that I think you may be able to answer on account of 
your experience in California. That is, that they say this bill will have 
a tendency, first, to raise prices, and second, to keep those up that are 
new high. 

Can you tell us what your experience is in California? 

Mr. Mitter. I don’t know that I can give you too much information 
on that. I do not believe that our experiences in California bear that 
out. I don’t think that under our fair trade practices for the last 
20 years that we have had foisted on us prices higher than you find 
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throughout the rest of the country. I think we have had them 
stabilized and I think that that stability is a very desirable thing in the 
economy. 

That is because you don’t have the tendency to have the fierce 
competition and the unfair competition that is brought about where 
you do not have an agency that helps to stabilize them. To me this is 
a great deal like any regulatory legislation and I believe that when we 
pass such legislation there is always a great deal of resistance to it 
until we live under it for a while and we see that it does mate for 
economy and stabilizes the economy and then we are prepared 
to accept It. 

I don’t think that we are any worse off than any other part of the 
country. 

Mr. Denny. [| am in favor of doing everything I can to help small 
business, and I have pledged myself to that. And I think that your 
remarks that this will help small business is unquestionably true. 
But what has worried me is as to whether it would have a tendency 
to raise prices. 

Mr. Miuuer. I think definitely it does help small business or | 
wouldn’t be here because I too join with you. To me the great 
threat to our economy and to the Nation is not coming from some of 
the directions most people generally point to, but it is coming from 
the tendency to monopoly and the people who believe in monopoly 
don’t like this type of legislation. 

Mr. Priest. Mr. Miller, we thank you very much. 

Is Mr. Newcomb here? . 


STATEMENT OF E. ALLEN NEWCOMB, EXECUTIVE SECRETARY OF 
THE NATIONAL WHOLESALE DRUGGISTS’ ASSOCIATION, NEW 
YORK, N. Y. 


Mr. Newcoms. Mr. Chairman, with your permission I will hold 
to save all of the time of those here. My name is E. Allen Newcomb. 
I am executive secretary of the National Wholesale Druggists’ Asso- 
ciation with offices in New York City. The NWDA is a trade associa- 
tion representing 253 service wholesale druggists and 458 associate 
members who are principally manufacturers selling through the drug 
trade. 

We have been interested in the basis and development of the fair- 
trade laws for many years since a large number of manufacturers in 
the drug trade have availed themselves of their provisions and have 
looked to the association for advice on operation under these laws. 
As a consequence we have kept abreast of all legal and economic 
developments in connection with the fair-trade laws during their 
some 20 vears of operation. 

As an example here is a booklet of ours, the Basis and Development 
of Fair Trade, which I will submit to the clerk of the committee, as 
well as a copy of our membership list. 

Mr. Priest. That will be accepted for the files of the committee. 

Mr. Newcomr. Now, in order that we may think together, we 
would like to reduce our statement on the operation of the fair-trade 
laws and what they are to the barest fundamentals. Basically and 
simply the fair-trade laws are laws now on the statute books of 45 of 
the 48 States which permit—and we must not forget this word 
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“permit’’—the manufacturer or a branded or trade-marked commodity 
which is in free and open competition with other similar commodities, 
to protect the property value which lies in his name or brand from the 
predatory, destructive price-cutting practices of certain distributors, 
The device used under all of these fair-trade laws is the fair-trade con- 
tract, executed between the manufacturer and the distributor, stipu- 
lating minimum prices below which his products may not be sold. 
These contracts are initiated voluntarily under the fair-trade laws by 
the manufacturer. In addition, in order to make practicable the en- 
forcement of these contracts and the maintenance of the manufac- 
turer’s minimum selling prices each State law contains a so-called 
nonsigners clause reading typically as follows: 

Willfully and knowingly advertising, offering for sale or selling any commodity 
at less than the price stipulated in any contract entered into pursuant to the 
provisions Of this act, whether the person so advertising, offering for sale or selling 
is or is not a party to such contract, is unfair competition and is actionable at the 
suit of any person damaged thereby. 

If we go along in this country of ours with the principle of the right 
to own property and the right to protect that property, which is the 
basic right of every American citizen, then we must go along with the 
principle of the fair trade laws. 

Opponents of fair trade have claimed that the fair trade laws 
represent an un-American price restriction and violate our system of 
free enterprise. Let us consider for just a moment what this American 
system of free enterprise is. Simply stated, the American system of 
free enterprise is one of opportunity which is presented to every 
citizen to make something, to build something, to create something, 
to invent something and then, having done it, to enjoy the fruits of 
that enterprise. In the history of our country, we have passed many 
laws—restrictive laws to protect that very right of free enterprise. 

‘For example, we have the patent laws which were passed to protect 
the inventor. We have the trade-mark laws, passed to protect the 
merchandiser, and the copyright laws, passed to protect the writer. 
These laws are all restrictive and yet they are properly restrictive in 
that they protect and foster the principle of free enterprise in this 
country. 

Now then, the fair trade laws similarly are merely extensions of 
the protection of the patent laws, trade-mark laws, and copyright 
laws—extension of protection to the property owner for the protec- 
tion of his property through channels of distribution. 

Opponents of the fair -trade laws have claimed that the ‘vy are restric- 
tive and that they take away from a dealer the right of due process 
of law and in effect confiscate his property. In the United States 
Supreme Court case upholding fair-trade laws, this was the dealer’s 
defense. That is the case of Old Dearborn Distributing Co. versus 
Seagram Distillers Corp. The Court said: 

First, in respect of the due process of law clause, it is contended that the statute 
is a price-fixing law, which has the effect of denying to the owner of property the 
right to determine for himself the price at which he will sell * * * Section 1 
affirms the validity of contracts of sale or resale of commodities identified by the 
trademark, brand, or name of the producer or owner, which are in fair and open 
competition with commodities of the same general class produced by 
others * * *, Jt is clear that this section does not attempt to fix prices, nor 
does it delegate this power to private persons. It permits the designated private 
persons to contract with respect thereto. It contains no element of compulsion, 
but simply legalizes their acts, leaving them free te enter into the authorized 
contract ar not. as thev mav see fits 








108 MINIMUM RESALE PRICES 


A further explanation of the Court’s attitude on the fair-trade 
laws is contained in this quotation from the same decision in connec- 
tion with the nonsigner ine. The Court said: 

In the second place, section 2 does not deal with the restriction upon the sale 

of the commodity qua commodity, but with that restriction because of the com- 
modity is identified by the trade-mark, brand, or name of the producer or owner. 
The essence of the statutory violation then consists not in the bare disposition of 
the commodity, but in a forbidden use of the trade-mark, brand, or name in accom- 
plishing such disposition. The primary aim of the law is to protect the property— 
namely, the goodwili—of the producer, which he still owns. The price restriction 
is adopted as an appropriate means to that perfectly legitimate end, and not as 
an end in itself. 
All of us are familiar with the story of predatory price cutting and the 
use of loss leaders as bait to entice customers into a store for the pur- 
pose of selling them other long profit merchandise. The Supreme 
Court has commented on this subject in the same decision: 

There is a great body of fact and opinion tending to show that price cutting by 
retail dealers is not only injurious to the good will and business of the producer 
and distributor of identified goods, but injurious to the general publie as well. 
The evidence to that effect is voluminous 

Some opponents of fair trade, calling it price control, claim that 
the laws are a weapon of monopoly. One opponent quoted the 
example of 100 advertised brand aspirin tablets—Bayer aspirin— 
selling at a minimum fair-trade price of 59 cents and, in the same store, 
another bottle of 100 aspirin tablets selling for 9 cents. He pointed 
out that this was evidence that the fair-trade laws were holding up 
prices to customers, since both were in his judgment the same thing. 
It is obvious that this conclusion was absoluiely wrong and, by his 
own admission, in our system of free enterprise, he was not required 
to buy the 59-cent aspirin. He had a perfect right and opportunity 
to buy the 9-cent bottle. 

We should consider the question of the public interest. Laws will 
only stay on the statute books as long as they are in the best public 
interest. We must repeat our original premise that it is basically and 
fundamentally an American right to own property and to protect that 
property. We can go further and repeat that it is established as 
public policy that we should protect the copyright owner, the trade- 
mark owner and the patent owner through suitable laws. It is 
unquestionably true that this protection given to these persons has in a 
large part been the stimulus to the advertising and merchandising 
programs carried on by industry in this country. These tremendous 
promotions of advertised brands have been most important as a 
motivating force in bringing America to the position it now holds in 
terms of standard of living and power. We know that brands and 
trade names and advertising have helped make America the great 
country it is. 

It has been stated by opponents of fair trade that the operation of 
the fair trade laws has resulted in an increase in the cost of goods to 
the consumer. That question was raised here just a few minutes ago. 
In the drug industry, we know that this is not true. Shortly after the 
Miller-Tydings Act was passed and when most of the States had passed 
fair trade laws, the drug industry, through the Druggists’ Research 
Bureau, undertook a survey to determine just what had happened to 
the consumer’s pocketbook as a result of the operation of fair trade 
laws. <A study was made of the selling prices of the 50 fastest selling 
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proprietary items in the drug trade before and after these items were 
placed under fair-trade contracts establishing minimum selling prices. 

The weighted average price to the consumer of those items from the 
period before the fair-trade laws went into effect to the period thereafter 
showed a decrease of approximately 1 percent. The fact was that in 
many areas, retail selling prices bad been higher than the minimums 
established. There has been a clearly demonstrated tendency for 
prices to level out close to or at the minimums established. This 
survey is documented and is accepted as a reliable piece of research 
work. I have a copy of it here, and more are available, Mr. Layton, 
if more would like to have them. 

In any consideration of the fair-trade laws in the light of their effect 
on public policy, we should consider just what are the basic ingredients 
for the success of any product. Any product that is going to be 
suecessful in the competitive market must give the consumer utility 
at a price he can afford to pay. Further, this price must be high 
enough to afford a margin of profit to cover the average efficient re- 
tailer, a margin of profit to cover the average efficient wholesaler, 
and still leave enough for the manufacturer to cover manufacturing 
costs and promotional costs and leave him a reasonable profit. A 
product that won’t stand up under these circumstances is wrong 
somewhere and its failure should not be blamed on the fair-trade laws. 

A significant milepost in the history of fair trade came in 1937 when 
the Miller-Tvdings Act was passed by Congress. This act amended 
the antitrust laws to permit manufacturers to execute interstate 
contracts under the various State fair-trade laws without violating the 
Federal antitrust laws. The Miller-Tydings Act has been called an 
enabling act. Its passage expedited and simplified for the manufac- 
turer operation under the various State laws and in no way impeded 
the enforcement of the Federal antitrust laws. Before the Miller- 
Tyvdings Act it was necessary for the manufacturer who wanted to 
fair-trade a product to domesticate in each of these States. It was 
a cumbersome procedure. The Congress recognizing that public 
policy had been established in these States, passed this Miller-Tydings 
enabling act. 

The recent Schwegmann decision by the Supreme Court crippled 
the manufacturer’s ability to enforce contracts made interstate by 
ruling that the Miller-Tydings Act did not cover that section of the 
State fair-trade laws known as the nonsigner clause in spite of the 
fact that the intent of Congress was clearly stated, in all hearings 
prior to the passage of the bill. Similarly another decision in a lower 
court, the so-called Wentling decision, threw another monkey wrench 
into the effective operation of these State laws. 

In our judgment based on the above statement of facts this com- 
mittee should approve the McGuire bill, H. R. 5767, now under con- 
sideration in its present form or amended as need be and recommended 
to the Congress its passage in order that industry can continue to 
operate under these economically sound fair-trade laws. 

Thank you very much for your consideration. 

Mr. Priest. Are there some questions? [ have one question. 
You referred here to the Wentling decision. I am familiar with the 
other case, but that one I am not. Could you briefly give us the 
circumstances involved in that case? 

Mr. Newcome. Ina very unlegal way, if | may. The case involved 
a mail-order house, shipping merchandise from one State into a fair- 
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trade State. They violated the minimum fair-trade contract of th. 
manufacturer in that State to which they shipped the merchandise. 
Basically, the defense was that it was an undue restraint on interstat- 
commerce to enforce a contract against a nonsigner, because the 
merchandise was in interstate commerce. Our counsel in commenting 
on the bill has interpreted the decision as to mean almost the fact tha‘ 
a manufacturer who has established a Nation-wide minimum price for 
his product, a man who has decided that this is the way he wants his 
merchandise sold is told that his decision, individually arrived at, 
represents a conspiracy to fix prices. 

Mr. Priest. Now, is it your opinion that the MeGuire bill now 
before us, it would also take care of that court decision? 

Mr. Newcoms. I am not in a position to answer that, Mr. Chair- 
man. Our counsel believes that amendment is neeessary. I am not 
a lawyer, but I do believe that those who are capable in the line of 
drafting legislation should be able to provide an amendment, if neces- 
sary, to take care of that decision, too. 

Mr. Priest. We will follow that up then with some of the legal! 
witnesses, if you feel that you are not well versed in it, and I can easily 
understand why you might not be. 

Are there other questions? Thank you so much. 

Mr. Newcoms. Thank you very much, sir. 

Mr. Priest. The next witness is Dr. Frederick J. Cullen. 





STATEMENT OF FREDERICK J. CULLEN, M. D., REPRESENTING 
THE PROPRIETARY ASSOCIATION 


Dr. Cutten. Mr. Chairman, before I proceed, may I with your 
permission file on behalf of Mr. Z. O. Moore, and the Chattanooga 
Medicine Co., a statement for them. 

Mr. Priest. Without objection, the statement may be made a 
part of the reeord. 

(The statement referred to is as follows:) 


STATEMENT oF Z. O. Moore, PHARMACEUTICAL DIRECTOR, 
THe CHaTtTTanooGa Mepicine Company 


Mr. Chairman and members of the Committee on Interstate and Foreig: 
Commerce, my name is Z.O. Moore. I hold the degrees of registered pharmaci 
and pharmaceutical chemist, and am licensed to practice in nine States. For mar 
vears I practiced my profession in Atlanta, Ga., in my own drug store. I am a 
former drug inspector of the State of Georgia and served as secretary of t! 
Georgia Pharmaceutical Association for 6 vears. My present position is pharm: 
ceutical director of the Chattanooga Medicine Co., manufacturers of drugs ar 
pharmaceutical medicines, of Chattanooga, Tenn. 

I am appearing before this committee in support of fair trade. 

Naturally, I have always been very interested in the affairs of the pharmaci- 
but the intelligent self-interest of the pharmacist is not distinguishable from t! 
intelligent self-interest of the publie he serves in his field. I have vivid rec 
lections of experiences had when I was a practicing pharmacist of well-know 
reputable products being used as loss leaders and advertised to the public for sa 
at substantially less than the manufacturer’s lowest net price. The result of tha 
was, not that the manufacturer received less for his product, but that consumer 
patronage was attracted away from legitimate retail cutlets to those deal 
who indulged in the unfair trade practice of loss leader selling to the damage, if 
not ruin, of countless independent drug merchants, without benefit to the co: 
suming public. I say without benefit to the consuming publie because stocks 
of reputable products used as loss leaders were never large and the patent resu!t 
was the substitution of other products of less merit which vielded higher prot 
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‘han that carried by established brands with normal mark-up. I need not re- 
mind the members of this committee that healthy drug stores are a necessity for 
ihe proper health care of every community. 

I know that at the same time under those conditions manufacturers of popular 
brands were bombarded with letters from injured dealers demanding that the 
manufacturers put a stop to the ruinous loss-leader competition, which, of course, 
at that time they could not do. When fair trade became a factor, most abuses 
lisappeared and those which occurred were dealt with without jeopardy to the 
public interest. 

Out of my experience, I sincerely believe in the principle of fair-trade legislation 
enabling individual States to adopt laws under which there may be effective control 
f such unfair competition and, at the same time, fair treatment of the consumer 
public. And the company I represent takes the same position, 

I am not a lawyer and I simply want to express my personal hope, and the hope 
f my company, that this committee will find a way to make State fair-trade 
legislation possible, 

Dr. Cutten. My name is Frederick J. Cullen. I am a physician, 
and executive vice president of the Proprietary Association, with 
headquarters in Washington, at 810 Eighteenth Street NW. 

The association’s membership includes the manufacturers of drug 
products, packaged medicines, that are completely labeled, with di- 
rections for use and with warnings against misuse, and advertised to 
the publie for use in home medication. Such products are known as 
proprietary medicines. They are sold under brand names, many of 
which are registered in the Trade Mark Division of the Patent Office. 
They are nationally advertised, and a few are internationally adver- 
tised. A tremendous amount of good will has been created for these 
products, and the trade-marks constitute a very valuable asset to 
their owners—likewise they constitute bait to the price cutter. 

For the past 15 years, under the Miller-Tydings Act, many of these 
proprietary medicines have been distributed under the State fair-trade 
laws which today exist in 45 States. But, now, due to the Supreme 
Court’s decision in the Schwegmann case, this method of distribution 
has been interrupted. 

Therefore it is the desire of the association to assist its members in 
restoring a method of distribution which they believe protects the 
integrity of their trade-marks and enables them to market their 
products in an orderly manner. 

So, the members of The Proprietary Association ask that Congress 
enact enabling legislation that will make effective the fair-trade laws 
existing in 45 States. Hence, we ask that the Federal Government 
permit these State laws to operate without Federal interference. 

We believe that it is essential to the welfare of our industry to have 
effective, enforced fair-trade laws. 

Accordingly, the association endorses, in principle, the McGuire bill. 

Mr. Prizsr. Do vou have any questions? 

ry ~~ _ 1 

Thank you, Dr. Cullen. 

Mr. Priest. The next witness is Mr. Hermon A. High. Mr. High, 
will you come forward. 


STATEMENT OF HERMON A. HIGH, VICE PRESIDENT, VICK 
CHEMICAL CO. 


Mr. Hicu. My name is Hermon A. High. I am vice president of 
the Vick Chemical Co., manufacturers of pharmaceutical drug 
products. Also, [ am at present the chairman of the National 
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Relations Committee of The Proprietary Association, whose member- 
ship is composed of the leading packaged medicine manufacturers in 
the United States. 

I appear before this committee to respectfully urge a favorable 
report on H. R. 5767. Also, to express the sincere hope that this bill, 
with any revision which this committee thinks necessary to accom- 
plish the purposes of the bill, may be enacted into law at this session 
of Congress. 

We are well acquainted with fair trade. For many years the manu- 
facturers of packaged medicines have distributed and sold thew 
products through the retail drug stores of America. These products, 
for the most part, are well-known nationally advertised brands. They 
are found in practically every home. No doubt vou are familiar with 
many of these products—Bayer’s aspirin, Alka-Seltzer, Murine, 
Anacin, Vick’s VapoRub, and Phillips Milk of Magnesia are typica! 
examples, 

Primarily, the manufacturer who is advertising and selling a well- 
known packaged medicine, under a nationally known trade-mark, 
desires one important thing at the retail drug store level—the free 
flow of his product to the consuming public. 

Before the passage of State fair trade acts in the various States, and 
the Miller-Tydings Act by Congress, a very confused and chaotic 
cut-price situation existed in the retail drug trade. The average drug 
retailer who was interested in running his business on sound, economic 
principles was faced with ruinous cut-price competition on the part 
of some retailers who persisted in selling well-known trade-marked 
items at deep cut prices, in many cases prices which represented less 
than actual cost. 

These deep cut prices were utilized by a few retailers solely to bring 
customers into their stores. It was a device to create what we term 
store traffic in the way of customers. Fast-moving and nationally 
advertised drug items were favorite ‘footballs’ for the price cutte: 
The impression which they sought to create in the minds of the pub- 
lic was that the prices of all articles in their place of business were 
much lower than the prices at which these same articles were being 
sold by their competitors. 

As a result, the independent retail druggist, acting on his own initi- 
ative, with what he considered good business reasons, was very re- 
luctant to meet such deep cut price competition. By the same token, 
he was also definitely not interested in displaying and recommendmg 
the fast selling advertised drug items, due to the ridiculously low 
prices at which these products were being advertised for sale by the 
price cutters. 

For this reason, the manufacturers of well-known trade-marked 
articles in the drug business welcomed the passage of the various 
State fair trade acts, and the Miller-T'vdings Act by Congress. This 
legislation gave them an opportunity to protect, through the means of 
minimum resale price contracts, the tremendous amount of good will 
which had been built up over the years on their particular trade- 
marked products. Operating under State fair trade contracts, the 
manufacturer’s products are given more display, his products ar 
recommended by the druggist. Thus, the free flow which is so essen- 
tial for nationally advertised items is assured. 
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Prior to the recent United States Supreme Court decision in the 
Schwegmann case, the State fair trade laws had brought about a 
high degree of stability and permanence to retail distribution. 

As to competition, it is our firm belief that fair trade is anti- 
monopoly. The drug business is one of the most competitive indus- 
tries in the United States; and as long as the State fair trade laws 
are predicated upon the concept of active competition, such laws 
exercise a stimulating effect upon competition. For example, we 
would be unable to sell Vick’s VapoRub at our fair trade minimum 
resale price if some other manufacturer could produce, and sell, a 
product as good or better for less money. You might be interested 
to know that there has been only a 5-cent increase in the retail price 
of our product to the public since 1923. 

The statement has been made that fair trade tends to increase 
prices to the public. Because of the competitive angle, | doubt that 
this is true as far as nationally advertised products are concerned. 
I can tell you of our experience with Vick’s VapoRub. Before 
issuing contracts on our product under the State fair trade laws, we 
made retail price surveys in many localities. We determined the 
prices at which druggists were selling our product. After issuing our 
contracts, and establishing a reasonable minimum resale price, we 
found that the average resale price per jar of Vick’s VapoRub showed 
an actual decrease. This was accounted for by the fact that many 
retailers who had sold VapoRub at full retail price, not wanting to 
meet deep cut price competition, dropped their price down to our 
minimum resale price after our fair trade contracts went into effect 

In summary, we believe the enactment of H. R. 5767 at this session 
of Congress will definitely be in the public interest. We do not ask 
Congress to enunciate any new legislative objectives nor to embark 
upon any new legislative ventures. We are merely asking Congress 
to do in 1952 what it fully intended to do, and what all thought had 
been done, when it passed the Miller-Tydings Act in 1937. 

| thank you very much for giving me this time. 

Mr. Prissr. Are there any questions? 

Mr. Hause. Prior to this Schwegmann decision last May, were there 
any cases im the Federal Trade Commission which concerned this 
question of price cutting and so-called loss leaders generally? Can 
you say anything about that? 

Mr. Hien. There were no cases to my knowledge, Mr. Hale. I 
assume you mean brought before the Federal Trade Commission 
against a manufacturer for one reason or another. 

Mr. Hause. As to whether loss leaders constitute unfair trade 
practices? 

Mr. Hien. I know of no such ease; no, sir. I would rather have a 
lawyer answer that, though, Mr. Hale. 

Mr. Hare. You are perfectly clear in your own mind that it is an 
unfair trade practice, are you not? 

Mr. Hien. I do not think it is an unfair trade practice to answer 
your question. 

Mr. Hause. I don’t believe you understand my question. Taking 
the testimony of yesterday it was brought out that R. H. Maev & 
Co. deliberately cut prices on a fairly wide range of items, far below 
cost, in order to create what I think you called customer traffic in 
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the store. Now, do you or do you not think that that is a fair-trad, 
practice? 

Mr. Hieu. I do not; I very definitely do not think that it is a fair- 
trade practice. 

Mr. Hare. That is what I expected you to say. 

Mr. Higu. I misunderstood your first question; | am sorry. 

Mr. Have. That is all; thank you. 

Mr. Priest. Are there any further questions? Thank you ver) 
much, sir. 

Mr. Hie. Thank you, Mr. Chairman. 

Mr. Priest. The next witness is Mr. Herman Nolen. Is Mi 
Nolen present? 


STATEMENT OF HERMAN NOLEN, VICE PRESIDENT, McKESSON 
& ROBBINS, INC., NEW YORK, N. Y. 


Mr. Noten. Mr. Chairman, I have a statement to put in thi 
record and I would like to talk with reference to fair trade without 
reference to the notes. 

Mr. Priest. You desire to have your complete statement in the 
record? . 

Mr. Nouen. Yes, sir. 

Mr. Prizsr. Without objection that procedure will be followed. 

(The statement of Mr. Nolen is as follows:) 


STATEMENT OF HERMAN NOLEN, Vice PrestpenT, McKesson & Ropsins, Ini 
New York, N. Y. 


Gentlemen, my name is Herman Nolen. I am vice president in charge of 
merchandising for McKesson & Robbins, wholesale druggists. Prior to 1947 | 
was for 13 years professor of marketing at the Ohio State University and during 
the early war years I served with the Office of Civilian Supply in Washington 
From early 1943 until late 1945 I served with the Armed Forces in Europe, the 
majority of time as the head of the Price Control and Rationing Section for 
military government at supreme headquarters, Allied expeditionary forces. 

1 am offering this data about my background so that vou may know I have had 
some contact with both the theoretical and practical aspects of price behavior 

While at the Ohio State University I may have dealt with prices in an abstract 
manner. However, I can assure you, gentlemen, that there was nothing abstract 
about prices in Europe during the war or in the drug industry after the war. 

I have had a very close acauaintanceship with the operation of fair-trade pricing 
in the drug industry for many vears and I have come to the corsidered conclusion 
that fair trade is good for our Nation. It is good for the consumer, the smal! 
distributor, and the manufacturer, and I feel that laws which are good for such 
groups are the kind of laws which we all like to see enacted. 

In addressing myself to H. R. 5767, the McGuire bill, I will confine myself t: 
the facts on fair trade as well as the social and economical implications as I se¢ 
them. The legal aspects are for others who are better qualified. 

I believe there are at least five basic reasons why the MeGuire bill should be 
enacted so that the effectiveness of fair trade may be restored in those 45 States 
where the fair-trade laws are in effect: 

1. It is a law designed to help assure fair play in business, and we need rules of 
fair conduct in business the same as we need them in other forms of cooperativ« 
effort. 

2. It isa voluntary law for owners of trade-marks or brands and there is no com 
pulsion for a producer to engage in fair trading unless he deems it wise. 

3. Fair trade has tended to keep prices down and it has been a factor in combat 
ing inflation. 

4. Fair trade is needed by the small-business man to protect him against un- 
sound price manipulation by those who are unscrupulous. 

5. Fair trade is needed to protect the property value of brands and trade-marks 
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Allow me to elaborate somewhat on each of the five reasons I have enumerated. 
Our economic and social life has developed to the point where it is so complex that 
rules and regulations must be devised in order that people may conduct their busi- 
ness activities in such a way that they do not unfairly interfere with the activities 
of others. Just the same as we must have rules for the conduct of games which we 
play, we must have rules for business, and among the most essential of the rules 
are those relating to unfair manipulation of price. The MeGuire bill is designed to 
protect those persons who believe in conducting business in an honorable and de- 
cent manner. It is aimed at those who would deliberately injure others. 

The second reason above, that the law is voluntary, is extremely important. 
Fair trade does not attempt to fix prices—it merely permits producers of trade- 
marked products in fair and open competition to contract with designated parties 
to prevent juggling prices in such a way as to injure the value of trade names and 
brands. 

The third reason I mentioned, that fair trade has kept prices down is, I believe, 
very well established. Mr. Mermey offered testimony before your group on 
Monday of this week showing that fair-trade prices have risen less during the war 
period than non-fair-trade prices. He has further shown you that the consumer 
pays no more and actually a little less in fair-trade States, than in non-fair-trade 
States for the same commodities. Our company has just completed an extensive 
survey in the drug field which shows that fair-trade prices in the drug field have 
increased a total of 13.3 percent from January 1, 1947, to January 1, 1952, whereas 
non-fair-trade products of the same types have risen a total of 24.3 percent. The 
products included in this survey constitute more than 90 percent of of all the 
drug, proprietary, toiletry, and sundry products commonly sold in drug stores, 
Without repeating what Mr. Mermey has covered, the evidence seems conclusive 
that the over-all effect of fair trade has been to stabilize and keep prices down. 

Now as to the fourth reason—that is, that fair trade is needed by the small- 
business man to protect him against unscrupulous pricing practices by those who 
desire to be deceitful. You may ask: Why are we so interested in the small 
retailer. It is because the success of our business, wholesaling, is dependent on the 
success of the small-business man—we only prosper if he prospers. The small- 
business man does not have the facilities to juggle or manipulate prices the same 
way that large businesses may. For example, in order to manipulate prices 
successfully one must be an extensive advertiser. The small druggist and other 
smail merchants are not geared up for large advertising promotions. This is a 
tool which is largely confined to mass merchandisers, such as department stores, 
chain stores, and large individual stores. They are in a position to juggle prices, 
whereas the small merchant cannot use such means as he must rely on his close 
personal contact with customers, his personality, and his convenience of location 
to secure customers, 

I am sure that all of you gentlemen know from your own experience that you 
associate price juggling and price advertising with the large distributors, not the 
little distributor who is the backbone of our competitive economy in this country. 
We must keep this little man competitive or we may soon eliminate him from our 
economy. It is one thing to eliminate him by fair competitive methods and it is 
something else to eliminate him by unfair trade practices. 

I want to dwell, with your permission, on this matter of price juggling. There 
are three basie reasons why distributors cut prices: 

(a) To reflect lower operating costs. 

(b) To dispose of close-outs, outdated merchandise, and the like. 

(c) To entice people into their places of business by giving them the impression 
that all prices are correspondingly as low as those they have advertised. 

As I said earlier, I am most familiar with the drug industry and ! am going to 
confine my remarks to that industry, and for that reason let us analyze these three 
reasons as they apply to the drug industry. 

Is it the typically large distributor in the drug field, the chain store, or the 
department store which advertises lower prices to reflect lower operating costs? 
The answer is an emphatie “No.”’ As Mr. Mermey pointed out in his testimony, 
the operating costs of the independent drug stores, which are the smaller drug 
stores, and of course the most plentiful, are but 27 percent on the average whereas 
the average costs of doing business in department stores, as published by the Grad- 
uate School of Business Administration of Harvard University, are 32.2 percent 

sulletin No. 134, 1950). The operating costs of chain drug stores run slightly 
less than that of department stores but at least 3 percent more than independent 
drug stores. Here we have a situation of your most efficient distributors being 
your small distributors and yet they are being hurt by price juggling by some high- 
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cost distributors who are deliberately deceiving the public into believing that al) | 
prices in their stores are as low as those they are featuring in their advertisements. 

I am sure that most of us have always felt that the small-business man, or the 
small merchant, was the high-cost merchant, but that is not true. We have a: 
example right here in the drug industry (and it is also true of many other industric- 
where the proof is conclusive that the cost of doing business for the small man 
is less than for the large distributor. And it is this efficient little man who js 
harmed by price juggling. 

The second type of price cutting, that having to do with the disposal of close- 
outs and obsolete merchandise, is provided for in our fair-trade laws, so that is 
not a problem. 

Price cutting, however, for the purpose of deliberately deceiving the public 
is a problem and it is a social problem for al! of us. Certainly our smal! merehants 
are entitled to legal protection against this vicious price juggling which, I am sur 
no one can defend with a clear conscience. This is the type of price manipulatior 
which will be made more difficult under fair trade. 

The last basic reason which I mentioned, the protection of the property rights, 
trade-marks, and trade names, is a most important one which means a great dea! 
to those of us who are engaged in the wholesale and retail trade. I would like 
to bring up a specific instance to illustrate this point which was mentioned in the 
New York Times Tuesday morning, February 5. The Schick Electric Razor Co 
has discontinued the sale of electric razors through wholesale distributors in th: 
New York area and I believe it is true that the primary reason they have dis 
continued the distribution of their razors was because there had been vicious price 
cutting on Schick electric razors by certain retailers who sought to mislead con- 
sumers. Razors which normally sold for $27.50 were offered at retail in New York 
for as low as $6.99. The retailers’ costs for those razors were considerably more 
than twice $6.99. Now, your common sense tells vou that no distributor could 
possibly buy those razors at the costs I have mentioned and sell them at a profit 
at $6.99. 

There can be only one reason why that was done—that was done to mislead the 
public to believe that these price jugglers sold all merchandise at similar prices. 

In misleading the public, these price juggling retailers hurt the manufacturer by 
causing people to feel that Schick razors were not fair values at $27.50. At the 
same time the retailer who was selling these razors at a fair price was hurt because 
the public was led to feel that these retailers were cheating them. What is the 
result? The manufacturer loses, we as wholesale distributors lose because we ar 
now deprived of the sale of the Schick electric razors in the New York area. The 4 
small retailer loses because Schick, in selling direct to the retail trade, does not 
have a sufficiently large sales force nor can they afford to call on the small retailer, 
and Schick’s distribution costs go up because they cannot sell as cheaply as whole- 
salers. So you can see that the net effect of this is bad all around. The Schick 
Co. has lost sales. The wholesalers have been completely deprived of their sales 
volume. Many small retailers can no longer get Schick razors to sell. Large 
retailers will be able to buy direct from Schick and they may not suffer. The 
same people who cut these prices viciously are now able to sell these razors at a 
fair price and buy them from the manufacturer but the man who had priced them 
fairly is now put out of business. 

Gentlemen, this is not an isolated instance, just happens to be the most recent 
one that has come to my attention but it shows what happens when we provid: 
no protection for the little man from price juggling. 

There are some who may feel that any form of price protection for those engaged 
in business is bad but gentlemen, our laws now provide many forms of price 
protection to those who desire to use them. It has been estimated that more than 
$30 billion of retail business in this country is conducted under some form of pricé 
protection and fair trade is only a small segment of that volume——certainly not 
more than $5 billion. But fair trade is vitally necessary to small-business men 
whereas the other means available are primarily used by larger businesses Z 
Manufacturers now may use any of the following methods: 

1. Consignment selling. 





2. Exclusive agency selling as practiced in the automobile industry. j 
3. Suggested prices and discounts. : 


You can readily see that neither consignment selling or exclusive agencies are 
readily adaptable to distribution that encompasses many thousands of retailers. 


It seems only fair that small merchants should also have the same type of pro E 


tection afforded them that large distributors do. F 
To the best of my ability I have given you some of my reasons why I believe 
that our Congress should enact the MeGuire bill. It seems to me that the 
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evidenee is overwhelmingly in favor of legislation of this type as being in the 
publie interest. It can hurt only those who would misuse our competitive 
oneal to further their own ends by resorting to price juggling and other unfair 
forms of competition. It is a means of keeping prices down. . is a means of 
ge rving our small merchants without subsidies either by the Government or 
by the public. 

We urge and recommend to the Congress the passage of this bill in order that 
industry can continue to operate under our economically sound fair-trade laws. 

Mr. Noten. [ am vice president in charge of merchandising for 
MeKesson & Robbins who are wholesale druggists. Prior to 1947 I 
was for 13 years professor of marketing at Ohio State University, and 
for about 2 years at the University of North Carolina. From 1943 
until late in 1945 L was in the Armed Forces and the majority of that 
time was spent in Europe as head of the Price Control and Rationing 
Section of SHAFE. 

I am offering this data about my background to show you that I 
have had some contact with both the theoretical and practical aspects 
of price control and price manipulation, and so forth. I have had a 
fairly close acquaintanceship with the operation of fair trade in the 
drug industry. I have been with McKesson for some 5 years, and 
prior to that time I did considerable consulting work and I also served 
with the Office of Civilian Supply early in the war years, I think 
1940-41, and part of 1942. 

Now, in talking about this bill | would like to confine myself pretty 
generally to the economic and the social aspects of it and not the legal. 
Lam not a lawyer, and maybe L should not call myself an economist, 
but I have been called that. Lam fairly convinced that the fair trade 
is good for the consumer, it is good for manufacturers, and it is good for 
distributors, particularly the small distributor. 

There are a number of reasons for that, a number of them have 
been brought out at this hearing. I think it was Mr. Denny, wasn’t 
it, or Mr. Beamer a few minutes ago asked one of the witnesses if he 
thought that fair trade had kept prices down or if it tended to in- 
crease prices? Tam convinced that fair trade has kept prices down. 

| think Mr. Mermey offered some evidence here on Monday of this 
week that a survey of prices in non-fair-trade States and prices in 
fair-trade States on the same identical items showed that the prices 
were slightly lower in fair-trade States. 

At McKesson & Robbins we made quite an extensive survey com- 
passing 90 percent of all of the drug items, proprietary and sundry 
items sold in drug stores. We m: ade the surve v covering the period 
from 1947 until January 1, 1952 During that time the prices of 
fair-trade products have risen 13. 3 pe recent, and the prices of non-fair- 
traded products have risen over 24 percent. 

To my way of thinking that is a fairly conclusive evidence that 
fair trade has tended to keep down prices, and I think an increase 
since 1947 of slightly more than 13 percent is a pretty small increase 
compared to the movement ops prices. I don’t know just exac tly 
how far our price level has gone up in the past 5 vears. You hea 
number of statements. But goodness knows they gone up air 
and considerably more than 13 percent. 

Now, there are a number of reasons in addition to that why I think 
fair trade is good. Fair trade helps the little fellow. <A great deal 
has been said about that. If you don’t mind, I would like to confine 
my illustrations pretty much to the drug field because I am_ better 
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acquainted with what happens in the drug field. But we have this 
situation: If a druggist or someone engaged in selling drugs wishvs 
to cut prices and entice people into his store for one reason or another, 
he has got to acquaint people with the fact that he has cut prices. 

Now, about the only means he can use is advertising in some form, 
the radio or newspapers, or something of that kind. That is a too! 
that the little fellow is denied. I happen to live in New York City, 
and how in the world would a little druggist advertise to consumers 
there about prices? Now, if he were a big fellow like one of the depart- 
ment stores, he can go on the radio and he can take the New York 
Times or the Daily News and flash a big advertisement there and say, 
“T am selling these products at a cut price,” but the little fellow can't 
do that. Not only does he not have the tools, but he hasn’t the skill. 
He is so busy filling prescriptions and waiting on people in his store 
that he can’t very well advertise. But the big fellow can. 

Now, there is a peculiar thing in the drug field. We say that a 
merchant wants to cut prices. Why does he want to cut prices? 
First of all, it may be that he wants to close out some merchandise, 
some obsolete merchandise or outmoded merchandise, or it may be 
that he wants to do it for the sole purpose of enticing people into his 
store and make them feel that all of the merchandise is similarly low 
priced. 

Now, let us see how about it. Let us go over each one of those 
things because I think that they are important. I think Mr. Mermey 
offered some testimony here the other day about the cost of doing 
business in the independent drug stores, and the independent drug- 
gists are the small drug stores. 

I happen to be engaged at this time serving on a committee making 
quite an extensive cost study in the retail drug field. We find that 
the average cost of doing business in independent drug stores is approx- 
imately 27 percent at the present time. I think the Lilly survey which 
was, I believe, submitted here in evidence on Monday, shows similar 
costs of doing business approximately 27 percent. 

Now how about these big fellows that advertise cut prices? If we 
refer to the Graduate School at Harvard studies on department stores, 
we find that the average cost of doing business at department stores 
is over 32 percent. So certainly department stores advertising drugs 
at cut prices aren’t reflecting economies of operation. They must |» 
doing it fer some other reason. And then if we refer to another group 
of large-scale distributors in the drug field, the chain store, what do 
we find? We find that the chain stores have an average cost of doing 
business of approximately 3 percent more than the independes' 
druggists. Now, I think most of us are under the impression that 
the independent merchant is the higher cost, the least efficient, and 
surprisingly enough he isn’t. 

Now, there are some industries where that may be true, but in the 
drug industry and a number of others, vour little fellow is the mos! 
efficient, and vet he is the fellow who is denied really the opportuni!\ 
to cut prices to reflect those lower costs of operation. And yet tl 
big fellow does advertise cut prices. 

I think reference was made a few minutes ago to some of Macy's 
cut prices. I would like to have Macy’s submit their costs of opera- 
tion and compare them to the costs of operation of drug stores, of 
independent drug stores, and see if they can possibly merchandise 
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drug items at lower costs than the druggists throughout the Nation 
are doing. I think we would get some very interesting information. 

Now, there are other facts that enter into this situation. Some of 
us feel—and maybe I shouldn’t use the term ‘some of us’’—but some 
people feel that any form of price control is bad; that we should let 
competition take care of that. But I wonder how many of us realize 
that there are ways for people to control prices in this country which 
are legal? 

Now, there are several methods which are strictly legal so far as I 
know, or at- least they are widely practiced. There is the practice of 
consignment selling. There is the practice of exclusive dealerships 
which are perfectly legal. There are suggested prices. But of these 
three, suggested prices have fewer at the time and certainly are the 
least effective of the three methods. 

Mr. Hate. You say the least effective? 

Mr. Noven. Yes, at least in my opinion. But exclusive dealer- 
ships and consignment selling are effective. But who gets the benefit 
of exclusive dealerships and consignment selling? It is not the little 
fellow. 

Coming back again to the drug field, there are approximately 
50,000 druggists in the United States. Do you think any manu- 
facturer could consign merchandise to 50,000 druggists? 

If we go to the food field, there are some 400,000 little food stores— 
not little food stores but approximately 400,000 food stores. The 
mechanics of consignment selling is just impracticable to any group 
like that. Nor could they have 50,000 exclusive dealerships. 

But let us go to some of the big fellows. Take the automobile 
field. What do we have there? We have exclusive dealerships. 
Now, obviously I can’t speak for General Motors or Ford or anybody 
else, but I don’t think I would want to be a dealer and kick the price 
of cars around very far if I have an exclusive dealership from any one 
of the automobile manufacturers. 

That is certainly one of the devices used to control prices in this 
country and it is perfectly legal. But it is denied the little fellow. 
There are just too many of them—too many of them for them to take 
the benefit of price protection either under consignment selling or 
exclusive dealership, and fair trade is one device which can be used 
to protect this little fellow. 

I just want to give you one illustration that came up just vesterday. 
| read in the New York Times yesterday morning that the Schick 
Kleetric Razor Co. had discontinued selling wholesalers in the New 
York area. Now. I think vou are all familiar with the Schick Electric 
Razor Co. and the fact that they make electric razors which sell for 
approximately $27.50. As I understand it, the reason they dis- 
continued selling wholesalers the electric razors was that these 
$27.50 electric razors had been sold and advertised for sale as low as 
$6.99. 

Now what happens? Since we buy electric razors, or have been 
buying, from them I know what we pay for them, and we pay con- 
siderably more than twice the $6.99 price. So that no one can possibly 
say that merchants bought those razors and sold them at $6.99 to 
make money on Schick electric razors. They did it for one purpose. 
"liat was to create store traffic or customer traffic. 
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Now what happened? The Schick Co. got disturbed. People 
were led to believe that the Schick razor was not worth $27.50, and 
what happened to us as wholesalers?) That is, not only McKesson 
but the other wholesalers? They discontinued selling us, and so we 
lost all of the volume we had. We were hurt. What happened to our 
customers? That is, the little fellow? He was hurt. Schick doesn’t 
have enough salesmen to go around and sell all of the little retailers in 
New York City a Schick electric razor; they can only pick out the big 
fellows and it is just a matter of cost. They don’t have enough 
salesmen and they can’t get enough business from the little fellow, 
and so what happens? Here the little fellow who probably sold 
Schick electric razors at $27.50 and conducted business at a fair 
margin is the fellow that ishurt. But the big fellow who will cut prices 
now says, “I will be a good boy and I will sign vour fair-trade contract 
and I will no longer sell electric razors below $27.50,” and so what 
happens? He ends up with all of the business on Schick electri: 
razors, and the little fellow is denied the opportunity to sell Schick 
electric razors. 

Now, I don’t think any of us can by any stretch of the imagination 
say that that is fair; and that is exactly what happens. Now, the 
only protection that I know of to that little fellow is fair trade. We 
know that suggested prices isn’t feasible. Shick couldn’t go around 
and consign electric razors to all of the people in New York City 
that handled electric razors. They couldn't go around and make 
exclusive dealerships arrangements with them. First of all, most 
people couldn’t buy enough razors to make it worth while. So thes 
are hurt. 

Now, that isn’t just an isolated instance. That happens almost 
every day and that will continue to happen as long as we don’t pro- 
tect the little fellow. 

Now, vou might say why should we or why should 1 be so interested 
in the little fellow? MeKesson & Robbins happens to be a pretty 
good-sized fellow. We are interested in them because he is oui 
customer. We only sell, or at least 95 percent of our business is 
with, small druggists; and if he doesn’t prosper, goodness knows wi 
are not going to prosper. In fact, we are going to be out of business 
if the little druggist is put out of business and certainly if the cus- 
tomers of other wholesalers are hurt, if they go out of business, the) 
are going out of business. Yet we have the situation where the littl 
fellow is the most efficient distributor in the market, and vet he is 
being hurt. Gentlemen, that is why I am for fair trade, and that is 
why I think it is good for the consumer, it is good for the manufac- 
turer, and it is good for wholesalers, and it is good for the little retailer 

Gentlemen, that is what I wanted to tell vou about fair trade. 

Mr. Prinest. May the Chair state that the gentleman has made 
very logical and effective presentation of the case from that viewpoint 
Are there any questions? 

Mr. McGuire. Mr. Nolen, isn’t it a fact that if there is no bill, th 
big retailers and the big manufacturers will be able to take care o! 
themselves? 

Mr. Noven. I don’t think that there is any doubt about that. 
You can see what happened in the Schick case. They are going 10 
take care of themselves. They are going to get the merchandise, but 
the little fellow can't. Schick can’t permit its products to be sold at 
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$6.99. If you see Schick razors advertised for $6.99 it is going to be 
very hard for you to walk up and plunk down $27.50 for that same 
razor. You are going to think that someone is cheating vou, either 
the retailer, the manufacturer , or someone along the line, and they 
are going to be hurt. 

| see no other way for this thing to work out than if we allow this 
thing to continue the business will end up in the hands of the large 
distributors, and here we are fostering monopoly. It is the very 
thing we want to prevent. 

Mr. McGuire. I have one more question. Isn't it a fact that 
whether this bill goes through or not, vertical resale price making will 
still be very general? 

Mr. Noten. There isn’t any doubt about it. The’ consignment 
selling is an example of vertical price maintenance or price control, 
which is perfectly legal, as | understand it, and exclusive dealerships 
are perfectly legal and they will go on and they are confined largely to 
the big fellow. 

We will continue to have price control, and price maintenance, 
and so forth, but it will be confined largely to the big fellow and not 
the little fellow, and the little fellow’s salvation lies in fair trade. 

Mr. McGuire. Would you give us your idea of what the manu- 
facturer thinks about, does he think about the consumer when he 
sets the price? 

Mr. Noten. I should say he does. I am glad vou gave me a chance 
because | forgot that a moment or so ago, but when the gentleman, Mr. 
Denny, aske d the question about our fair-trade prices—too high or too 
low—I don’t think that I would be talking out of school, but L can 
tell you this: that if every distributor sold at fair-trade minimums 
and IT am including ourselves, we would starve to death. We have got 
to sell some products at more than the fair-trade minimums, because 
the fair-trade minimums are not high enough. When a manufacturer 
sets a fair-trade minimum he is not thinking of us or the retailer, he is 
thinking of himself and, ‘““‘Where will I sell the most sepiiaucta?” 

If he sets the margin too high, he is going to be priced out of the 
market. You take, for example, in our field toothpaste. [ think 
there are some 93 brands or what we call so-called national brands 
of toothpaste on the market. Now, any manufacturer can set the 
price of toothpaste any place he wants to, experimentally, if he wants 
to sign a fair-trade contract. The prevailing price for large-sized 
tube of toothpaste is 47 cents. Now if a manufacturer wants to he 
can set that at 60 cents and say to the distributor, “You will make an 
extra 13 cents.’ But what happens? The consumer comes = and 
he sees the 60-cent toothpaste and he sees all of these other 47-cent 
toothpastes, and what does he buy? He buys the 47-cent toothpaste 

To cite you a concrete illustration, sometime ago Ipana raised its 
fair-trade minimum from 43 cents to 47 cents. In about 2's months 
they went right back to 43 cents because they found the consumer 
wouldn’t buy the 47-cent, and so there was competition working. 

Certainly most distributors feel that fair-trade minimums are not 
high enough, but they do offer protection against the vicious price- 
cutter who wants to use that product as a means of enticing people 
into his store and he doesn’t care about what happens to the manu- 
facturer or other distributors. 
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Mr. McGutre. I know that McKesson & Robbins has a factory jy 
Fairfield, Conn., and I want to say that you are a credit to them, an 
being in politics ourselves we see a lot of people and when we see them 
read statements we wonder what lawyer wrote it for them. By; 
when we see somebody come in who knows his stuff, it is really ver, 
helpful. 

Mr. Beamer. I was interested on page 4, you indicated three 
methods of cutting prices. Would you say either of those are justi- 
fiable? 

Mr. Noten. Well, I think certainly the first is to reflect lowe 
operating costs. There isn’t any doubt about it. 

Mr. Beamer. That is efficient, in other words? 

Mr. Noten. Yes, in our industry here is the little fellow efficient 
and he isn’t the fellow who cuts prices, and secondly, to dispose o! 
closed-out merchandise is certainly a legitimate reason and that is 
provided for in the fair trade laws, as I understand them. You can 
dispose of outmoded merchandise at a reduction and, first of all, you 
can offer it to the manufacturer if you want to get rid of it. 

Mr. Beamer. Or distress sales. 

Mr. Nouen. Yes, so that isn’t a problem. But I do not feel thai 
destroying someone’s trade name or brand name to get people into 
your store so that you can make money selling them something else 
is ethical or legitimate or anything else. I think that that is just an 
unfair trade practice, as far as | am concerned. 

Mr. Beamer. You think that there is a fear—No. 1—that it reflect 
lower costs, it might be abused by some people under the guise of fai: 
trade? 

Mr. Noten. Anything could be abused, but I don’t think so. Fo: 
example, fair trade has never taken hold extensively in the grocery 
field, and the reason is that we do have varying operating costs between 
distributors. Now, the peculiar thing about the drug industry is that 
everyone has pretty much the same operating cost. But in the food 
field we do have super markets with operating costs as low as 8 per- 
cent, and we have some service independents where they have delivery 
and credit where the costs may run to 22 percent. So very, very few 
manufacturers have ever availed themselves of fair trade in the grocer) 
field because they can’t set prices which are fair in all of those fields 
and | think that that pretty much takes care of itself. 

A manufacturer would just cut his own throat in that field if he se' 
his prices high enough to preserve the little fellow, and his competitors 
would just make a monkey out of him in the super markets. On thi 
other hand, if he sets his prices at a fair margin in the super markets, 
he just couldn't sell the other fellow because the independent woul 
lose too much. That is why we haven't had much fair trade in the food 
field. 

Mr. Beamer. As a matter of information, is the drug field tlh: 
hardest hit by this competition? 

Mr. Noten. I do not know if it is the hardest hit, but it certain), 
is one that is hard hit. However, there are other industries. Ce! 
tainly the electrical appliance people are hard hit. 

Mr. Beamer. Is your drug industry more vulnerable to it? 

Mr. Nouen. Certain industries are more vulnerable to it than others 
ves. Tam sure of that. Of course, in your food eld, your competi- 
tion there is pretty much between giants. Even a supermarket is : 
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pretty large-sized institution, $1 million sales or over; and whenever 
you sell $1 million, you are a big merchant. Your A & P and your 
Kroger’s and your Safeway are in that field. [ 

If you start cutting prices there, believe me, you are up against 
some rough competition. In some other fields, it is a different propo- 
sition. Certainly when Macy’s engaged in their price war, they took 
unfair advantage of the little fellows in New York City. 

| think in the Sunbeam case, it showed, in the Sunbeam suit, that 
Sunbeam claims that they monopolized 53 percent of the sales of Sun- 
beam appliances in New York City. That is by price cutting; and if 
that is not a trend toward monopoly, I do not know what is, when one 
distributor can monopolize it through price cutting. They did not 
make any money on that; they sold those products below cost. But 
they had to make up their money someplace. 

Mir. Beamer. You are talking about volume of units? 

Mr. NoLen. Yes, sir. 

Mr. Priest. It is true, | suppose, from a layman’s viewpoint on it, 
that the drug industry probably handles as high or higher a_per- 
centage of trade brand names, nationally advertised products, than 
any other industry, or certainly as much as any other industry? 

Mr. Noten. I would think so, and I think the food industry also 
has quite a large number of brand names; and also, of course, the 
electrical appliance, and there are others. 

Mr. Priest. Are there any other questions? 

Mr. Roserrs. I would like to ask a question, Mr. Chairman. 

Mr. Nolen, I think that I can see the danger of damage to the 
small independent druggist from your statement, in the event we 
do not do something about this situation; but I would like for you to 
explain to the committee a little bit about the effect on the consumer, 
how this thing is affecting the consumer since the Schwegmann decision. 

Mr. Noten. Well, when you mention decisions, you get out of my 
field, because | am not a lawver, although I know a little bit about the 
Schwegmann decision. 

| do not really think that there has been too much effect, vet, of the 
Schwegmann decision. First of all, it is too new; and secondly, we 
are ina sort of a confused state, as far as fair trade is concerned. As 
you may know, our company, for instance, is now engaged in legal 
proceedings in the State of New Jersey on a device which we think may 
levalize fair trade, although of course we have had no decisions from 
ihe courts as vet. Quite a few people are maintaining fair trade prices 
There has not been a great deal of price-cutting as yet, possibly be- 
cause it is confused and possibly because business is still pretty good. 
But price-cutting is certain to come as soon as business slows up. 

Mr. Roperrs. Let us assume that we are going to have price-cut- 
iing; and let us assume further that the small, independent druggist is 
voing to be put out of business. Now, what effect is that going to 
lave on the consumer? 

Mr. Noten. Well, of course, I think it will be disastrous, if the small 
independent druggist was put out of business. We certainly depend 
on him for a great many services. I do not think that there is any 
merchant closer or more important to the consumer than the druggist. 
He helps us out in our time of need. He is close to consumers, and he 

in every little cranny and every little town, and if we push him out 
of business and concentrate our business in the large distributors who 
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would have to confine themselves to populous lenters, we are going to 
have a very hard time getting drugs, and so forth, when we need them, 

Mr. Roserts. | think you are beginning to develop what I wanted 
you to. What you are trying to say is, I assume, that the people out 
in the small neighborhoods, who depend on the small corner drug 
store, there are going to be a lot of items that they are not going to 
be able to find in those drug stores. 

Mr. Noten. There isn’t any doubt about that. [I know. I happen 
to live in a small town, even though it is near New York, and if the 
small druggist in my town were put out of business, | would be in a 
bad way. I would have to go some distance, for instance, to get my 
medicines. 

Now, if someone in my family gets sick and it is 10 o’elock in th 
evening, | can call up my druggist and he brings that right up. Cer- 
tainly if I had to go to New York City, it would be something else 

Mr. Roserrs. In other words, your big department stores and vou 
chain stores, the chances are they are going to be closed: and if vou 
have an emergency in your home, or something happens late at night, 
a good many of these small neighborhood stores will stay open, and 


if we deprive them of the right to stock a lot of these trade-marked’ 


items, we are hurting the consumer and we are decreasing the efficiency 
of that druggist out there in the neighborhood. 

Mr. Noten. That is right. And there is one other thing. too 
The small distributor, the small druggist, is the fellow who handles 
the nationally branded merchandise, the merchandise that we have 
confidence in and that we know about; and that is not true of all of 
vour large distributors. They are the people that go in for privat: 
brands, and the little fellow is denied that privilege. 

Mr. Rorerrs. Is it not true, also, that there is a relationship there 
between that small druggist and his neighbors out there, that does 
not exist with reference to the big chain and the department stores? 

Mr. Noten. Surely. We are very close. He is a member of thy 
community, and we have confidence in him; and, of course, we take 
our problems to the druggist, and there is not any doubt that the 
druggist knows more about our lives and about our illnesses than any 
other merchant in existence. 

Mr. Rorerts. I want to thank you, and I think that vou have mad 
a very splendid statement here. 

That is all, Mr. Chairman 

Mr. Priesr. Any further questions? 

Thank vou so much, Mr. Nolen. 

The Chair would like to note for the record at this point the presence 
of a former chairman of the Interstate and Foreign Commerce Com- 
mittee, and at present the ranking minority member. The subcom- 
mittee welcomes his presence. Mr. Wolverton of New Jersey, sitting 
in with us although not a member of the subcommittee. We are so 
happy to have him sit with us at this time. 

Mr. Paul H. Bolton, executive vice president, National Association 


of Wholesalers? 
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STATEMENT OF PAUL H. BOLTON, EXECUTIVE VICE PRESIDENT, 
NATIONAL ASSOCIATION OF WHOLESALERS, WASHINGTON, 
D. C. 


Mr. Borron. Mr. Chairman, I would like to ask permission to 
submit for the record a statement from another vulnerable group, the 
tobacco distributors, which will not be read. Mr. Joseph Kolodny, 
his statement on behalf of the National Association of Tobacco 
Distributors. 

Mr. Priest. Without objection, it may be submitted for the 
record. 

The statement is as follows:) 


STATEMENT OF JOSEPH KoLopNy, MANacine Direcror, NaTtTionNaAL ASSOCIATION 
or Topspacco Disrrirt rors, Ine, 


This statement is submitted in mv capacity of managing director, and in behalf 
of the National Association of Tobacco Distributors, representing the wholesale 
tobacco distributors of the Nation, who transact an annual volume of $5,500,- 
000,000, servicing 1,300,000 retailers of tobacco, confectionerv. and allied mer- 
chandise. This association is Vitally interested in legislation designed to effectuate 
State fair-trade laws. 

We have recently seen the pernicious effect loosed by the Supreme Court in 
invalidating the interstate effect of the nonsigner clause in State fair-trade 
legislation. Asa result of the Supreme Court’s decision in the case of Schweqmann 
Roos. v. Calvert Distillers Corp. and Se aqgram Distillers Corp. (1951, Supreme Court 
Docket No. 442, 443) and under the impact of the destructive competitive forces, 
we are currently witnessing an onrush of mergers, absorptions and elimination of 
smaller firms by larger ones, a process which threatens to jeopardize the entire 
industrial economy. 

The detrimental result of this decision was immediately apparent in the form of 
a deceptive, almost fraudulent flood of cut-rate price wars 
unsuspecting public by the gigantic svndicated retail outlets. This committee is 
already sufficiently informed as to the factual basis and documentation of these 
matters. It is for this committee to decide, therefore, whether Congress is to 
provide a reasonable chance for the survival of small business by reinstating the 
provisions and full effectiveness of the nonsigner clause as understood prior to the 
Schweemann case, or whether it is to consent to the hastening of the extermina- 
tion of the basie unit of our economy, the small entrepreneur, by continuing to 
expose him to the predatory tactics of unfair competitors. The nonsigner pro- 
vision is indispensable to the smooth functioning implicit in the philosophy and 
principle of the fair-trade acts. 

The membership of the National Association of Tobacco Distributors services 


et loose upon an 


alarger number of retail outlets than any other distributive instrumentalitv. The 
1,300,000 retailer customers of our members represent more than two-thirds of all 
retail outlets in the United States. These customers are a heterogeneous group 


composed of virtually every sort and type of retail outlet. The fair-trade acts, 
vhile ostensibly arming the manufacturer with the means of safeguarding his 
branded produet, actually are designed to safeguard and preserve even the smallest 
businessman funetioning in our competitive economy. The physical and financial 
cost that would be entailed in obtaining signatures on fair-trade contracts from 
each of these myriad merchants as now required would be utterly prohibitive, 
since even the smallest of these merchants deals in a number of branded items 

In effect, a condition requiring each individual retail merchant to actually 
affix his signature on a vast number of separate contracts would cancel and defeat 
the intent of those State laws which grant the manufacturer a safeguard over the 
character and integritv of his branded product. Patently, no statute can be 
successfully operated or enforced when the cost of such enforcement is unreason- 
le and prohibitive, and no statute ean be successfully operated or enforced 

it imposes a penalty on the law abider and an award to the. violator. 

The members of our association and the association itself have long been on 
ecord as favoring and reeognizing the salutary effects of State fair-trade acts. 


al 
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We have been eager and cooperative in our attempts to aid the manufactur; 
brand owner in preserving the good will and value of his product. We have f. 
zealously to protect the product from misuse as a loss leader and thereby se: 

as a lure for the mulcting of the consumer. 

As a result of our efforts, where do we now stand? We find ourselves 1 
the unenviable position of being forced to compete with those rapacious com); 
tors whose prior flouting of the law has borne fruit and now serves to bring | 
undue advantage. 

Should we now endeavor to attempt to abide by the State fair-trade laws © 
respective jurisdictions, we find that we will be penalized in our business by 
of our competitors who seek to put the cloak of interstate immunity around +! 
violation of local laws. Should Congress, therefore, fail to remedy this gla 
gap in the fabric of our national trade laws created by the recent Supreme (0); 
decision, it will encourage those economic evils which it has been our nationa 
policy to destroy from the inception of the first antitrust law to date. 

We are not asking this body to propose the enactment of new and star! 
legislation; we merely ask that which has long been in existence and recog: 
as law be reaffirmed and stated explicitly so as to leave no doubt in the mi 
the courts and the public at large. It is imperative that this Congress fir: 
demonstrate that it will not tolerate the use of Federal instrumentalities to cir 
vent State law. 


Mr. Boiron. Mr. Chairman and gentlemen, mv name is Pau! H 
Bolton. Iam executive vice president of the National Association of 
Wholesalers, Inc., whose headquarters are in the Nation’s Capital 
This is a national trade association whose members are trade associn- 
tions in specific categories of wholesale distribution. These mem|ver- 
groups include Wholesale Dry Goods Institute, National Wholesal, 
Druggists Association, National Association of Tobacco Distributors 
National Electronics Distributors Association, National Gift) and 
Art Association, American Coal Sales Association, National-American 
Wholesale Lumber Association, Atlantic Millwork Institute, Nations 
Standard Parts Association, and Wallpaper Wholesalers Association 

This statement is submitted in behalf of our vast membership which 
includes more than 7,000 important wholesale companies, with par- 
ticular emphasis upon the interest and problems of those members 
who deal in trade-marked and packaged products directly affected }y 
the application of fair-trade laws. 

During the first 3 days of these hearings vou have listened to a vers 
detailed and impressive volume of legal viewpoints and case examp!rs 
supporting the operation of fair-trade laws in the 45 States now having 
such legislation on their books. Important research, notably th 
elaborate presentation made by Mr. Maurice Mermey of the Bureau o/ 
Education on Fair Trade, has traced the effect upon price structures 
since the Supreme Court ruling invalidated the interstate effect of tl: 
nonsigner clause in State fair-trade legislation. The detrimenta! 
result of that decision directly affects the business and the retai! 
customers of our wholesaler members, in their precise lines. 

We would like to be very emphatic in stressing the problems, the 
viewpoint and the earnestness of these wholesalers in many lines o/ 
business, in asking that you encourage the passage by Congress o! 
H. R. 5767 at an early date. 

Our high standard of living in the United States, which is the marv: 
and envy of all the rest of the world, has been greatly accelerated }) 
the unique method of distribution that has been evolved. The 
eet a ts of thousands of manufacturers are given velocity in distrilu- 

tion by means of the wholesale mechanism. 
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\lr. Nolen has just explained a few of those intimate details, and 
we endorse those examples because those are the examples we hope to 
underscore. 

This belt-line carries those products in a steady and continuous flow, 
to the smallest stores in the remote rural areas, to the small towns and 
to the great metropolitan markets. This leveling of availability of 
voods has permitted advertising to be effective, it has assured the 
desired article being within reach of the customer exactly when needed, 
and this mass distribution has led to increased volume, greater pro- 
duction and, more important still, a lowering of prices to the consumer, 
down through the vears. 

Small business in tens of thousands of communities has been made 
possible under this development. The wholesaler plays the role of 
entrepreneur in more ways than one. He holds the reserve stock con- 
veniently located, he extends credit, he enables more frequent turn- 
over of the items represented by the retailers’ modest capital—and 
this has all added up to making this Nation of ours truly a land of 
opportunity for the little fellow. 

This American way of life and of business is tragically hazarded by 
recent developments in our economic thinking and our legislative 
action. The flood of price wars that was let loose immediately follow- 
ing the Supreme Court’s decision in the Schwegmann Bros. case has 
brought an immediate onrush of chaos and confusion, apt to break 
out anew at any time, as has been pointed out here several times today, 
and providing a constant worry and threat to the small-business man. 
He has sufficient other business problems right now, in the matter of 
manpower, rising costs, taxes, and shortages—so that this extreme 
hazard is certain to be the ‘final straw that may break the camel's 
back’ in literally tens of thousands of instances. 

Your committee has heard the arithmetic of this situation elo- 
quently and honestly detailed from the standpoint of the drug, tobacco, 
food, photographie goods, and several other lines of business during 
the recent statements presented to you by previous witnesses. It 
surely behooves every member of your committee, every Member of 
Congress, and all persons interested in the future welfare of our 
Nation to give serious pause to what may happen if we fail to correet 
these difficulties while there is still time. Vast budgets are proposed 
and tremendous expenditures being discussed and appropriations 
approved. The bottom of this business barrel is going to be reached 
before long, and the small business will not be here with profits to 
help pay these taxes and carry this load, if we fail to assist him in 
these areas where he is facing what looks like insurmountable problems. 

One positive, clear-cut, and assured life line that can be extended 
‘o this worried and harrassed small business is for Congress to pro- 
vide a reasonable chance for his survival by reinstating the provisions 
and full effectiveness of the nonsigner clause, as understood prior to 
the Schwegmann case. This provision is indispensable to the smooth 
finctioning essential in the philosophy and principle of the Fair 
Trade Acts. 

The member-wholesalers who are associated in the groups com- 
prising the National Association of Wholesalers obviously service 
several million retailer customers in many lines of trade, representing 
a Vast cross-section of America’s retail volume. It is proper that 
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we should express alarm over the future of these businesses in the 
light of the current confused and hazardous situation. Our mem)ers 
have long been on record as favoring and recognizing the salutary 
effects of State fair-trade acts. We have done all in our power 
individually and collectively, to aid the brand owner and manutac 
turer in preserving the good will and value of his product. We have 
been ever zealous to protect worthy products from misuse as loss. 
leaders, offered as bait and a lure to deceive the consumer, which 
examples were given here so eloquently this afternoon. 

It is our firm conviction that we have a responsibility to the publi 
to the final consumer—in this exhortation to your committee. You 
have been given unchallengable examples of the behavior of prices 
in many area, in great numbers of States—operating under fair-trade 
laws and without this protection. They graphically demonstrate the 
fact that the customer pays no more; in fact, in many instances he 
pays less for the identical product when it is sold under fair-trad 
provisions, 

We urge that your committee recommend to Congress the legisla- 
tive steps suggested in H. R. 5767 as an immediate step to remedy the 
present glaring gap im the fabric of our national trade laws, created by 
the recent Supreme Court decision. We feel strongly that any failur 
to do this will tend to encourage those economic evils that it has been 
our national policy to destroy, from the first antitrust law right up to 
the present time. We are not suggesting that your committee propose 
the enactment of any new or startling legislation. Instead, we merely 
urge that which has long been in existence and recognized as law | 
reaffirmed and stated explicitly so as to leave no doubt in the mind of 
the courts and the public at large. Bvy passage of H. R. 5767 the 
Congress will firmly demonstrate that it does not propose to tolerate 
the use of Federal instrumentalities to circumvent State law. 

Thank you. 

Mr. Priest. Thank vou, Mr. Bolton 

Are there any questions? 

Thank vou, sir. 

Mr. Boutron. Thank vou, gentlemen 

Mr. Priest. Mr. George J. Burger, vice president of the Nationa 
Federation of Independent Business? 


STATEMENT OF GEORGE J. BURGER, VICE PRESIDENT, NATIONAL 
FEDERATION OF INDEPENDENT BUSINESS, WASHINGTON, D. C 


Mr. Burcer. Mr. Chairman and members of the committee, | 
want to thank vou for the privilege of bemg permitted to appear befor 
vour committee and present the view of the National Federation o! 
Independent Business on this major legislation. 

] want to tell you that the National Federation of Independe! 
Business is committed to support, actively, the Miller-Tydings la. 
and all efforts to strengthen and clarify the law's application. 

This commitment comes directly from our small, independen' 
business and professional men membership in all sections of tl 
Nation. These members have, in repeated signed ballots sent direct! 
to their Congressmen, voted im favor of this legislation and in f 
af its defense on tour separate occasions 
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The results of the polls were as follows: 85 percent for, 11 percent 
against, 4 percent no vote; 68 percent for, 28 percent against, and 2 
percent no vote; 63 percent for, 31 percent against, and 6 percent no 

vote;and, on a question for repeal of the fair-trade laws, 25 percent for, 

70 percent against, 5 percent no vote. No officer or group of officers 

of the federation is privileged to speak for the federation until afte: 

the results of these polls are secured. 

The members’ support of this legislation derives from conviction 
that it is necessary to protect the rights of small, independent business- 
men against the depredations of giant, monopolistically inclined 
competitors. Lt derives also from the conviction that the law is, as 
matters stand, necessary to continued freedom of economic oppor- 
tunity to your son’s right and my son’s right to enter competitive 
business. 

| am sure there are few today who forget the cutthroat, jungle-type, 
lethal loss-leadering which so nearly drove all small business to the 
wall during the 1930's. 1 am certain that these businessmen appre- 
ciate the protections which the Fair Trade Acts afforded them, in 
industries where used intelligently, against the danger of unfair 
extinction. And I am sure, from their repeated voting, that they 
wish to be prepared defensively against a repetition of the cutthroat 
competition of the 1930's. 

Speaking only for myself, it has always seemed to me that the 
objectives of the fair-trade laws might be achieved through enforce- 
ment of presently existing laws, specifically through section 5 of the 
Federal Trade Commission Act, which prohibits sales below the seller’s 
cost where the effeet is to promote monopoly , and through the Robin- 
son-Patman amendment to the Clayton Act, which prohibits monopoly 
producing price discriminations between various classes of buyers 
within an industry. 

Unfortunately, and for reasons I do not care to discuss at present, 
small, independent business has not had the benefit of any adequate 
enforcement of these laws. Efforts by the federation to secure en- 
forcement for this purpose have convinced us that prospects are poor, 
so poor indeed, that it would be a very unwise man who would depend 
on it. We do not think this is a healthy situation. 

So we do recognize, and our members show that they agree, that 
there is no alternative left other than to seek strengthening and clari- 
fication of the existing fair-trade laws. To me, the history of the law 
has been most interesting. I plainly recall when, with eight or nine 
other independent business leaders on March 5, 1936—I might inject 
at this point that through the kindness and generosity of Mr. Jolin 
Dargavel of the National Retail Druggists I was asked to participate 
in this important gathering—we visited with the late President Roose- 
velt at the White House to urge his signature on the Robinson-Patman 
Act, and to urge approval of legislation later passed as the Miller- 
Tydings Act. The President, at the time, told us that he realized 
What independent merchants were up against in the way of cutthroat 
competition. He seemed very sympathetic with our requests for 
approval of the law. Yet when the Miller-Tydings amendment went 
to his desk some time later he signed it, I recall, with some great 
reluctance, 
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I recall that great interview with the late President on the 5th day 
of March 1936, and here were the words that he used: 

I can be most sympathetic with you gentlemen. I reeall as former Gover; 
of the State of New York the vicious cutthroat competition of a certain lea 
department store and a plea that was made to me for some relief. 

He used those words on that 5th day of March 1936, and I hay 
never forgotten. 

I have always asked myself ‘why’? Just as I have always asked 
myself why a succession of antitrust enforcement agency figures hay; 
voiced opposition to the law, and have sought at every opportunity, 
to overturn it. This questioning has been but emphasized when | 
considered the lack of enforcement existing on the only alternatives 
to the fair-trade law. It is said that changed economic conditions 
make it unnecessary to carry the Miller-Tydings law on our statute 
books, that the law was a depression measure not needed in today’s 

“prosperous” atmosphere. 

That may be. And again it may not be. For I have always held 
to the premise that it’s a wise man who arranges for his security in 
time of peace and plenty. And I am convinced there is no assurance 
we may not, at some time in the future, pass through another trying 
period of readjustment. Beyond this, I am not at all sure that in 
this time of top-heavy inventories, the threat of cutthroat loss leader- 
ing is entirely absent. 

It is said that the law should be enforced on a purely voluntary 
compliance basis. This is an ideal toward which we should ever 
strive. However, should we today be capable of such achievement, 
I seriously doubt there would need be on our books many of the laws 
which today exist. Very practically, | must observe, both from my 
vears of trade association experience and my vears of private business 
experience, that for successful operation the law demands compulsory 
compliance. 

It is said that the law keeps prices high and denies consumers tli 
full benefit of competition. On this I can only observe that those who 
advance this argument most fervidly, are the same people who have 
historically taken sky-high mark-ups on their unbranded goods, which 
constitute 90 percent of their volume, while using their branded goods 
which constitutes only 10 percent of their volume, as bait. 

All in all, gentlemen, we of the federation feel that it is most impor'- 
ant that action be taken to strengthen the fair-trade laws now. We 
believe these laws are a vital part of the antitrust protections avail- 
able to independent businessmen. We have already done mucl: to 
preserve the status of these laws. 

It is to be noted that, in view of the many bills now pending in tlie 
Congress to strengthen the National Fair Trade Acts, at this momen! 
the federation has not taken a position on any single bill, but within tli 
next 30 days or thereabout the proposition will be presented, as he 
tofore, to our members throughout the Nation who will make know) 
their wishes on any specific bill pertaining to the Fair Trade Ac! 
However, the bill which we believe may prove acceptable for +! 
federation members would be the one that would take care of any and 
all situations such as the decision in the Wentling case. 

Finally, the federation’s position on antitrust enforcement is pulb- 
licly known—that we desire the fullest enforcement of these law- 
all segments in our economy and at no time will the members of | 
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federation condone or close their eyes to any action which will bypass 
or weaken the antitrust laws. 

Mr. Prrest. Are there any questions? 

\ir. MeGutre. | have just one comment, and it is not on the bill. 
It has been called to my attention that you and the distinguished clerk 
of our committee, Elton J. Layton, came to Capitol Hill together 32 
years ago. You have both made your mark on Capitol Hill. 

\ly wish to both of you is that, glorious though your past has been, 
may it dwindle into utter insignificance beside the brilliance of your 
future destiny. 

\lr. BurGer. Congressman, thank you for your compliments. 

\Ir. McGuire. The vears must have been kind to you. 

\Ir. Burcer. I leave that to the good Lord. 

\lr. Priest. Are there any other questions or glittering comments? 

\ir. Beamer. Mr. Chairman, | want to comment because | am 
quite sure you have received the votes that Mr. Burger represents. 
| know in Indiana we receive their ballots regularly, and we have them 
on record. 

Mr. Burcer. Thank vou. 

Mir. Priest. Mr. Burger, may | ask a question at this point? 
Approximately what is the membership in numbers of this national 
federation? 

Mr. Bureer. 100,000. 

Mr. Prrest. Mr. Beamer? 

Mr. Beamer. I am wondering, Mr. Burger, what percentage of 
your people replied? 

\Ir. Burcer. Congressman Beamer, | am glad you asked that 
question. I told Congressman Jenkins, of Ohio, last February at the 
hearings of the Ways and Means Committee that I go to the head 
office at Burbank, Calif., because being an easterner they say we in 
the East like to see things for ourselves. 

Last October I personally went through the results of six polls. 
The head office only receives the sheet from the district chairman. 
The votes come in direct to you Members of Congress. The district 
chairmen send in the sheets of recapitulation, and I went over those 
sheets. I can say sincerely to the Members of Congress that I have 
been told by the De ‘partment of Commerce and other agencies that 
any national poll that is made, if a 10 percent return comes in from 
a Nation-wide poll it is a high return. 

lt is my conviction that in many polls the national federation take 
they may receive 25 and in some they may even reach 50 percent, 
That is the truth, the whole truth. 

Mr. Priest. Are there any further questions? 

Mr. Burger. Mr. Chairman, I was very much interested in Con- 
gressman Roberts’ question of a preceding witness about the little 
community store closing up. There is a more serious aspect than that. 
! would not call myself a professional trade association man. I have 
heen in the automotive industry for a quarter century or more, have 
traveled the whole Nation, and have been in vour State of Alabama 
any, Many times. 

In Birmingham I have held very successful meetings. The thing 
‘hat is more important on this closing of the small store is the fact 
that when that small-business institution closes up there is a loss of 








132 MINIMUM RESALE PRICES 


help, and that loss of help in the community somebody has to take 
care of. I think that is the more serious aspect. 

The federation’s membership is not speaking for druggists, we are 
speaking for all types of business. We are much concerned about 
these communities where these small-business institutions are. 

I remember, Mr. Chairman, during the time of the rubber hearings 
before the Senate Small Business Committee in 1943. The then 
Rubber Administrator, William Jeffers, formerly president of the 
Union Pacific Railroad, cautioned the members of that committee 
and the Banking and Currency Committee on the need for that sma||- 
business segment in the tire industry to be maintained in case of an- 
other national emergency ; that no big- business institution could serve 
adequately the necessary needs of both civilian and military require- 
ments. 

One other observation was the good question presented by Con- 
gressman Hale. I think it was on the question of the Federal Trade 
Commission. I think the committee ought to know that last summer 
right at the height of the price war, my good friend, Mr. George 
Frates of the National Association of Retail Druggists and myself 
visited with the Federal Trade Commission. We explored the neces- 
sitv immediately for some help from that agency of the Government. 

We were told that under the Federal Trade Commission Act of 1914 
selling below the seller’s cost was an unfair trade act. We put the 
question to the Federal Trade Commission official: During the 37 
vears of the law since it was placed on the statute books, has any ap- 
plication ever been made by the Commission to enforce that section of 
the law with regard to selling below the seller’s cost where the intent is 
to destroy competition? 

We were told, no, at no time. So is it any wonder the need and 
the necessity for independent business to get the help of national 
fair-trade legislation? That is what we are interested in. 

Thank vou very much. 

Mr. Priesr. Thank you, Mr. Burger. 

That concludes the testimony for the day. The committee will 
stand adjourned until 2 o’clock tomorrow afternoon. 

The Chair might announce in the event somebody might be pres- 
ent who would be interested or know someone who would be interested 
that it is the intention of the subcommittee to hold a hearing Friday 
morning beginning at 10 o’clock. 

(Whereupon, at 3:35 p. m., the subcommittee recessed to recon- 
vene at 2 p.m. Thursday, February 7, 1952.) 
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THURSDAY, FEBRUARY 7, 1952 


House or REPRESENTATIVES, 
SUBCOMMITTEE OF THE COMMITTEE 
ON INTERSTATE AND Foreign Commerce, 
Washington, D.C. 
The committee met at 2 p. m., pursuant to adjournment, in room 
1334, New House Office Building, Hon. J. Perey Priest (chairman of 
the subcommittee) presiding. 
Mr. Priest. The subcommittee will come to order. 
We are meeting again today to continue hearings on the bill, H. R. 
5767, and our first witness according to the schedule [ have is Mr. 
William Dunphy, chairman of the Connecticut Fair Trade Committee. 


STATEMENT OF WILLIAM J. DUNPHY, CHAIRMAN OF THE CON- 
NECTICUT FAIR TRADE COMMITTEE, HARTFORD, CONN. 


Mr. Dunpny. My name is William J. Dunphy, a retail pharmacist 
in Connecticut. IT am the chairman of the Connecticut fair trade 
committee and a member of the Board of Pharmacy of the State of 
Connecticut. 

I am speaking for the retail druggists, the retail hardware stores, 
the retail jewelers, and the retail stationers in Connecticut, 

I am authorized to state that we endorse H. R. 5767, the McGuire 
bill, which is now before vou for consideration. 

It is our opinion, substantiated by our experience, that the fair- 
trade laws in our State as well as the 44 other States that have them, 
are unenforceable at the present time. The passage of this amend- 
ment will provide one of the strongest bulwarks against inflation. It 
will provide for the buying publie safeguards against price deception 
through loss leaders as well as an economy of buying based upon 
healthy competition of brand against brand rather than dollar against 
dollar. 

Mr. Priest. We are very happy to have your statement, and know 
of your interest in the legislation. Are there any questions? If not, 
thank you, sir. 

The next witness is Mr. Henderson Stock, the legislative chairman 
of the National Appliance and Radio Dealers Association, of Mechan- 
iesburg, Pa. 

May the Chair state at this point that it is evident that much of this 
testimony is repetitions. It is inevitably so, I am sure, and any time 
a witness desires to file a long statement and brief his comments it is 
quite all right with the committee, but the committee has no desire to 
shut anyone off even though it is repetitious. 

You may proceed, Mr. Stock. 
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STATEMENT OF J. HENDERSON STOCK, CHAIRMAN OF THE LEGIs. 
LATIVE COMMITTEE OF THE NATIONAL APPLIANCE AND 
RADIO DEALERS ASSOCIATION, MECHANICSBURG, PA. 


Mr. Srock. My name is Henderson Stock, of Mechanicsburg, |’) 
I am here in the capacity of chairman of the legislative committee o| 
the National Appliance and Radio Dealers Association. This is tly 
only national organization of retailers in our industry and it is t}y 
largest in the world. Its views are an accurate reflection of those held 
by the majority of the country’s 100,000 retailers responsible for ¢\, 
employment of approximately a half million people. 

Gentlemen, I can make no pretext of knowledge about the leva! 
aspects of the fair-trade measure before you, but | do understand js 
effect on our industry, and I'd like to devote the few minutes I \ 
require before you to showing the essentiality of such a measure fo; 
the protection of our customers, the public, as well as of our dealers 

To verify these views, our organization has sampled a nations 
cross section of dealers; surveyed one State, Missouri, which was the 
most recent to contemplate a State fair-trade law, intensely; and mac: 
a telegraphic check across the country in early February of this veal 
to note if there had been any change im feelings of dealers or in condi- 
tions. 

We found that well over 80 percent of the dealers in all of these 
studies consider fair trade desirable in the national interest as well as 
the interest of our industry. 

Unlike other fields affected by fair trade, we never had a lary: 
percentage of our products covered by it. I feel quite safe in estimat- 
ing that, even at fair trade’s peak, less than 5 percent of our volume, in 
dollars, was in fair-traded items. This was concentrated largely in thy 
small-appliance lines, and, even here, there have always been many 
products which were not fair-traded for each one that was. In view of 
the highly competitive nature of our industry, I believe that thes 
proportions would be resumed were new fair-trade legislation enacted 

Yet this tiny proportion of fair-traded merchandise was importam! 
to us. It gave the small, independent dealer some lines he could 
advertise and promote intensely and sell at an adequate profit to allow 
him to service the merchandise. Service is an integral part of ou 
business. Without it, the consumer's entire investment could | 
wasted, and the retailer's good will lost. 

With fair trade, the dealer could promote on quality and servic: 
grounds without fear of losing sales of these items to competition tha! 
promotes on price and credit terms alone. 

Immediately after the Schwegmann decision invalidated most fav: 
trade agreements, these dealers who had found a little area they could 
defend against price competition were stripped of the protection 
offered. They found some of the brand names on which they had 
built their reputations and to which they had dedicated much adver- 
tising and vears of selling effort being used as bait. Thev weren't 
offered only by the big-city, cut-price appliance retailers. Our 
dealers had the morale-shattering experience of finding their brand- 
name products being offered in screaming ads by the drug chains, thie 
grocery supermarkets, credit jewelry stores, and others on the fringe 
or completely outside our industry. 
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Qn these items, real values had been established and fair-trade 
merchandise was specifically singled out for promotional purposes 
because of it. 

The public was injured in two principal ways by this: 

|. It was lured into stores which, by advertising a few well-known 
values at low prices, gave the false impression all items they carry 
were comparable bargains and persuaded to buy merchandise it 
didn’t know and on which values were not established; and 

2 It was dissuaded from confidence in the appliance retailers with 
whom it had done business down through the vears, the stores that 
sold at list prices and serviced their merchandise. 

“Surely, the dealers selling at lower prices aren’t giving all their 
profits away’’ was the reasoning. ‘Therefore, this fellow selling at 
the full list price must have been making a fortune on me all along.” 

Gentlemen, in our industry, profits, even when we sell at list prices, 
as dealers often can do in areas less metropolitan than Washington, 
are surprisingly low. In television, list prices generally allow us but 
25 to 30 percent profit ; usually the lower the price of the set the smaller 
the percent of profit. One of the best-known washing machines starts 


7 


its mark-up at 2745 percent. So vou can see that, even with the 
slightly larger margin mass purchases allow, it is a basic part of the 
price-cutting retailer’s program to switch customers to a_higher- 
mark-up product or to sell additional offbrand merchandise to bring 
profits up. 

\leanwhile, we dealers and your constituents, the public, suffer for 
lack of legislation which, without strait-jacketing the industry or 
impairing competition, gives the little fellow among the dealers an 
essential small area of protection, 

On behalf of the majority of the Nation’s appliance retailers and 
the customers we serve, I respectfully request that you act favorably 
on H. R. 5767 and any amendments which may be made in it to 
strengthen its legality and effectiveness. 

| also would like to include in the record responses from a few dealers 
from all over the country to a very recent telegraphic survey. 

Thank you. 

\Ir. Priest. Without objection they will be included in the records 

The matter referred to is as follows: ) 


from Charles Young & Son, Logansport, Ind., February 2, 1952: 

Supreme Court adverse decision on fair-trade law killed Sunbeam appliance 

isiness sales for some months. 

\uction house used fair-traded small-appliance lines and table radios as crowd 
altracters through Christmas season to detriment all legitimate stores, and with 
io recourse to purchasers if service needed, as closed and left when season over. 
This is good example of what happens without fair-trade protection.” 

From Al Robertson Appliance Stores, Oklahoma City, Okla., February 4, 1952: 

The decision of the Supreme Court on fair trade has forced us to discontinue 

e sale of all small appliances. We cannot compete with jewelry, drug, and other 

res who use these appliances to draw traffic rather than to make a profit. It 
has decreased our automatic-washer sales from 20 percent to 3 or 4 and is putting 

on the defensive on all large appliances.”’ 

From Victor Joerndt, Appliance Television Center, Kenosha, Wis., February 2, 
1952: 

Supreme Court anti-fair-trade decision definitely affects appliance business in 
our market; repercussions have already been felt although we are 60 miles from 
metropolitan Chicago. If price wars hit Chicago or Milwaukee again, many 
tall dealers will be out of business. All dealers in this area definitely favor 


e . 


fair trade.”’ 
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From Phil Urner, Bakersfield, Calif., February 4, 1952: 

“Major appliances not generally fair-traded in this area but opinion of dealers 
that fair-trade decisions have definitely damaged small-appliance business. Some 
stores have picked out verv few fair-traded items and advertised them at ey; 
prices to create impression that they always sell for less. This practice casts 
discredit on those stores which carry large stocks of appliances and depend oy 
this business to help pay store overhead and maintain service to customers, [If 
continued, will force latter stores to reduce their stocks and promotion of brand- 
name small appliances with ultimate loss to consumers.” 

From Stucky Bros., Fort Wayne, Ind., February 2, 1952: 

“Pernicious pricing provokes consumer confusion and indecision. Results in g 
feeling of insecurity and adverse psvchological reactions of making purchases 
contrary to their better judgment. We believe in handling lines that have fair- 
trade prices in order to protect our customers’ best interests and maintain their 
confidence.” 

From Bob O'Callaghan, O’Callaghan’s. Ine., Des Moines, lowa, February 4, 
1952: 

“Supreme Court’s anti-fair-trade decision if not corrected can and will destroy 
the legitimate appliance dealers.”’ 

From Rickbeil Appliance, Worthington, Minn., February 2, 1952: 

“Please do everything you can to get fair-trade prices back. In fairness to the 
ultimate consumer and to everyone in the manufacture and distribution of 
appliances, fair-trade pricing is urgently needed. Price cutting on fair-trade 
merchandise has caused many damaging price wars.”’ 

From W. 8. Hake, president, Local Dealers Association, Jamestown, N. Y. 
February 3, 1952: 

“T voice the opinion of the 26 dealers of this district that we need a new Federal 
law to strengthen the fair-trade law to protect the small business in the appliance 
and radio field.” 

From Merrill Electric Co., Ine., Merrill, Wis., February 4, 1952: 

“We have always greatly favored and enjoved fair trade on appliance business. 
With the Supreme Court anti-fair-trade decision on appliances, find it difficult to 
maintain a just mark-up.” 


Mr. Priest. Are there any questions? 

Thank you very much, Mr. Stock. 

The next witness is Mr. Paige D. L’Hommedieu, chairman of the 
board of Personal Products, Inc., and member of the executive com- 
mittee of the board of directors of Johnson & Johnson, Inc., of New 
Brunswick, N. J. 


STATEMENT OF PAIGE D. L’'HOMMEDIEU, MEMBER OF THE EX- 
ECUTIVE COMMITTEE OF JOHNSON & JOHNSON, NEW BRUNS- 
WICK, N. J. 


Mr. L’Hommepiev. Mr. Chairman, my name is Paige D. L’Hom- 
medieu, and I have spent just short of 25 years with Johnson & John- 
son and its affiliated companies. In that time I have worked as a 
salesman, as a field divisional sales manager, as a merchandising 
executive, and later as vice president in charge of general line sales 
Then more recently I have had responsibility for a couple of the sub- 
sidiaries; chairman of the board of one of the subsidiaries; a member o! 
the parent board, and of the executive committee. 

What [ have to say about fair trade is, of course, what represents 
a company view, and of course is colored by personal experience. 

At the outset, I would like to talk about the tags that have been put 
on this kind of legislation or distribution process; “fair trade’’ is the 
term that I will use. There has been another term of “price fixing.” 

I submit to you that price fixing is done by the consumer, and the 
consumer chooses whether or not to buy. Price fixing always comes 
from that point. 
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| want to note that I would like to put in the record, if you please, a 
brochure by our Mr. Perry, general counsel, which has been attached 
to my statement, 

Mr. McGuire. Without objection, it will be filed with the 
committee. 

(The brochure referred to was filed for the information of the 
committee.) 

Mr. L’Hommepiev. Fair trade is a good thing for the distributor, 
the manufacturer, and the consumer. There are many reasons, and 
in the interest of time I will select relatively a few: 

|. Fair-trade price structures are resistant to retail price increases. 

2. Fair-trade prices must be competitive; the manufacturer sets 
those prices at his own risk. 

3. Fair trade encourages retailers to price consistently at minimums, 
a practice not generally observed before fair trade. 

4. Fair trade eliminates the necessity for retailers to substitute 
other brands or to hide the specified item. 

5. Fair trade permits the neighborhood store to be competitive. 

6. Fair trade protects the manufacturer’s good will as represented 
by his trade-mark and name. 

Now, Mr. Chairman, knowing and having worked with a large 
group of men over many years in an effort to be helpful in the study 
of this problem, I solicited the views of a number of old-line Johnson 
& Johnson salesmen, some of whom are still Johnson & Johnson and 
some of whom work for subsidiaries. My greatest trouble in coming 
before the committee was to sort out and sift these replies. 

I was tempted to quote from so many letters that came to me, but 
I have taken the very briefest of excerpts. I have taken States at 
random, and I have other States that are not mentioned in my 
statement. These that | am about to deal with are the replies I have 
received to my question to these men. I am adding some personal 
observations with regard to the first State which I mention 
Pennsylvania. 

Pennsylvania is unusually close to me, because in 1936 and 1937 I 
was a Johnson & Johnson divisional manager in Philadelphia, with 
supervision over the entire State of Pennsylvania, and some additional 
area. 

The price-cutting troubles of that time were so critical that I assure 
you | was afraid to buy Thursday’s newspaper. Thursday was the 
price-cut day and the advertising day. The dealers of Philadelphia 
were discouraged, and they were demoralized, and they were quite 
unable to meet the cut-price situation of Market Street. 

Now, from other men who worked, and some of whom are still 
working, in that exact area, I will take some excerpts from what they 
have to say. 

One representative points out that baby powder, Johnson's baby 
powder, was sold at 9 cents, which resulted in increased traffic in the 
cutter’s store and the liquidation of his relatively small stock very 
quickly. This took away the incentive for other retailers to display 
or suggest the sale of Johnson's baby powder. Total sales in the terri- 
tory went down. 

Another representative reports that before fair trade, downtown 
week-end loss-leader specials on our merchandise resulted in wide- 
spread attempts to switch the consumer to other brands. This 
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same man reports that frequently our baby powder was sold at |: << 
than cost, while ‘“‘push money”’ was paid to the sales clerks to s 
stitute. 

As an aside, “push money” is an old, respected device in merehsay)- 
dising outlets to encourage the sale of the brand or the kind of mer- 
chandise that the particular merchant wants to sell. Therefor. 
“push money” is an incentive to that salesman to push a particula; 
brand. In these cases that I cite, “push money’? would be us 
against us. 

That comment is also supported by another representative who iy 
pre-fair-trade days worked for a price cutter in the Pittsburgh ares 
And as another aside, that particular representative is with us vet, and 
is a regional executive, who worked for one of those chain stores and 
one of those kind of outlets, and he remembers it well. 

In the State of Michigan, before fair-trade laws were passed, Jolv- 
son's baby powder, 25-cent size, cost the retailer about 16 cent; 
Cutters would advertise at 16 cents, which would start a downward 
spiral to aslow as9 cents. The result would be that no retailer wanted 
to sell Johnson’s baby powder. The cutters and neighborhood stores 
would hide it. This representative ends with an exact excerpt from 
his letter: 

In those days in Michigan 70 percent of the independent retail drug stores 
my home city were on c. 0. d. with their wholesaler. 

That meant that they were a very poor credit risk. 

In my home State of New Jersey, | was reminded what happene:| 
there by a representative who still covers this area, who covered it in 
the pre-fair-trade days, and he cited by name a retailer who would 
deeply cut the price of Johnson’s baby powder, and then this repre- 
sentative would go in there the first thing in the morning to try to buy 
some of it, and by 8:45 in the morning he would be told it was sold out 
It was not sold out, or if it was there had been too little of it, and it was 
not a sincere offer of sale. 

In Rhode Island, before fair trade, Johnson’s baby powder sold a! 
half price. Medicated plaster prices were cut very deeply. 

The volume of sales goes to the cutter, and then the cutter sul 
stitutes items of larger profit. Under fair trade generally, and this 
is to quote the representative, “the customer gets what he wants.” 

The next is New York State. <A leading cutter—and these are «|! 
quotes from our representatives—has sold Johnson’s baby powder at 
9 cents per can, quantities always limited. This creates a strong 
feeling of resentment against us on the part of the retailer and, | 
quote this representative: 

It kills the sale of the cut-priced item in all local neighborhoods. 

He also reports there is a price war now going on and, again, this 
is a direct quote: 

The sale of baby powder and oil has dropped to almost nothing in the k 
drug stores. 


Now, here is an observation from a Personal Products representati\ 
which is one of the subsidiary companies. He reports that recent!\ 
the price of Modess sanitary napkins 48’s in a large store was cut [0 
69 cents at retail, and the average cost to the retailer is about 5%! 
The retail sales fell off sharply in nearly all competing stores. The 
cutter restricted sales to one package at a time. After the exci! 
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ment was over, Modess 48’s were removed from display. And he 
says that it would now be relatively difficult for a consumer to buy it. 
It is in out-of-the-way places, hard to get. 

Now, of course, I would like to again emphasize that restriction 
of sales means that that cutter does not want to sell a lot of it; they 
are trying to hold the sales down. 

Another representative says that in pre-fair-trade days, price wars 
which cut surgical dressings, medicated plasters, Tek tooth brushes, 
and baby products, seriously affected our sales. Retailers refused to 
expose these products, removed such merchandise from their shelves, 
and placed it under the counters out of sight; window displays were 
impossible to get. Window displays were a way of getting consumer 
attention to our merchandise. 

Some retailers made untrue and damaging statements to their 
customers about products which were being cut, in an attempt to 
divert them from the label of their choice. Again, this gentleman 
refers to the use of “push money.”’ With the large price cutters, 
“push money” was paid to emplovees to switch prospective purchasers 
of the eut-price merchandise to other items. There was also a general 
practice on the part of price cutters to overprice lesser-known items 
or products that were purchased infrequently. 

In New York City, as a result of the recent price war, our actual 
records of sales to over 400 retail stores in the competing area of a 
price cutter show a loss of about 20 percent in units. We have 
evidence that retailers have instructed their clerks to discourage the 
sale of our products. 

Now, | would like to say that this is not a scientific figure. We 
sell through wholesalers. It is almost an impossible task to exactly 
state that sales are off 20 percent. That is not the intent of the 
statement. The divisional manager is saying, “I estimate that is 
what has happened to our unit sales.”’ 

In Illinois, again quoting these letters I received, in pre-fair-trade 
days Modess was advertised at cost. The retail druggist lost interest 
in Modess and we lost distribution in many independent stores. 
Our merchandise was kept under the counter. Women who preferred 
our product were urged to buy other labels. This representative 
believes deep-cut prices damaged our reputation and good w ill, leading 
consumers to believe Modess was an inferior product. 

One of our merchandising executives—he is in New Brunswick 
today—sent me an interesting statement. He says that in pre-fair- 
trade days Tek tooth brushes regularly at 29 cents were priced from 
Stoll cents. The actual cost of the merchandise was 15 to 16 cents 
to the retailer. Johnson’s baby powder was priced in some instances 
as low as 4 cents; other times at 9 cents, 11 cents, or 13 cents. The 
lowest possible cost to the merchant was 10 to 12 cents. 

This executive, who is a seasoned sales executive today, says: 

rhese cut-price practices were unfair to the customer, unfair to the retail 

ruggist, and unfair to me as a retail drug salesman. 

He further points out that independent dealers punished him, and 
even those who were not antagonistic were unable to place much 
business with him. 

\n interesting observation from the president of one of our sub- 
sidiary companies. This man is a very able executive, we think, and 
he started as a salesman in the State of Illinois in 1936. He reealls 
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that baby powder got as low as 6 cents; and once down, he believes, 
to 3 cents per can, but he will not swear to this. He points out that 
very few consumers could get hold of a can, and meanwhile our busi- 
ness on Johnson’s baby powder collapsed. 

I have another item that I would like to put into the record, Mr. 
Chairman, that came from this same executive. As I say, he is 
president of one of our subsidiary companies. He cited a very interest- 
ing happening: In a non-fair-trade State, there is a leading merchant 
who wants to buy direct from this company. The company has 
chosen not to sell this merchant for reasons with which I am not 
familiar and into which I did not inquire. The retailer said, ‘‘Unless 
vou sell me direct, I will demoralize your prices,”’ and that is precisely 
what happened. 

Now, what I am trying to draw from that, if you please, sir, is that 
the worst punishment that can be given to a manufacturer was recog- 
nized by that retailer: “I will just cut your market to pieces by eut 
prices.” 

In Texas, Texas has not had a fair-trade law. Nevertheless, there 
is one of our representatives who can point out a city where he says 
that cut-price operations by a leading retailer in a Texas city have 
demoralized the market on facial tissues. Recently sales of Yes facial 
tissue in a certain city have deteriorated very severely. He believes 
it is traceable to the fact that a certain outlet in that city continuously 
promoted the product at deeply cut prices; most other merchants 
lost interest. 

In Oklahoma, the statement there is with respect to current cut- 
price activities in the State of Oklahoma, which he says have worked 
a hardship on him. 

In the State of Virginia, a representative there who has been in this 
area, in this section of Virginia, for many years, says that before fair- 
trade, two very large operators completely demoralized a large trading 
area by a continuing price war of several vears’ duration. Modess 
was priced considerably below cost. Competing stores were unable to 
meet these prices and we lost distribution. This representative con- 
cludes with a very forceful comment: 

Today merchandise is distributed in all trading areas; large and small mer- 
chants can stock and sell the quality products which customers want to buy. 

In the State of Tennessee, commenting on the pre-fair-trade days, 
our representative states that the real cut-price operator usually 
represented less than 1 percent of the total number of retailers serv- 
icing a particular market. Fair trade, to quote him: 

Brought about an over-all reduction in the retail price of this item in the price- 
war areas, for the independent retailers knew that they could meet the lowes! 
minimum prices, 

One of the most interesting letters that I got back was from the 
State of Washington, and by a regional sales executive. He is not a 
salesman; he is a regional sales manager, a very able man, who has 
been with Johnson & Johnson for many vears, and here is a very 
interesting comment from him: 

Previous to my association with Johnson & Johnson I was engaged in the retail 
drug business as a pharmacist and an independent store owner, 
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And then this gentleman describes the pre-fair-trade-price conditions 
which he faced, and again I quote: 

I could not compete. This condition reached such proportions I felt it to my 
best interests to sell my business to persons more financially powerful than I was 
and to do this while I was still solvent. 

He sold his business and joined the Johnson & Johnson organiza- 
tion. Weare glad of that, and we are sorry for the reason. 

In the State of Ohio, this representative recalls prefair-trade-price 
wars between a chain drug and a department store in a leading Ohio 
city. Baby powder, Modess, and Tek toothbrush prices were cut to 
very low levels. Transferred later to the State of Ilinois, he faced the 
same conditions. Out of his long experience-—and this man is a 
regional sales executive and not a salesman—he emphasizes the fact 
that consumers do not benefit by these cut prices because the mer- 
chandise is not in free supply, and there is little or no distribution in 
other outlets. There is a comment on one word there. He says 
“merchandise is not in free supply.’ That does not mean ‘‘free 
supply; that means it does not flow freely on demand. 

I said at the outset that 1 was tempted to extend this, I have so 
many letters and so much personal experience. I prefer not to do so 
because vou have a lot of ground to get over. So I will close with 
several very brief observations. 

With fair trade, more consumers can buy at a generally lower price 
and will be served more conveniently at more retail stores. In short, 
they will get what they want at a more favorable price without being 
exposed to the deceptive practices of the price cutter. 

| would like to comment on that for one moment. Evervone—or 
not everyone, but many say fair trade increases prices. From. per- 
sonal observation, | would like to say that it does precisely the reverse. 
When you have neighborhood stores or the smaller stores, or the out- 
lying stores or the stores in smail towns, when they were exposed to 
the deep eut prices of the cutter, they could not possibly reach it. 
Therefore, they decided, as you and [| probably would, ‘‘ Well, [ will 
get full trade list. Why shouldn’t 1?) Lam going to be charged with 
charging too much anyway, and why should I try to meet that at all? 
| will get my price up to the full trade list.”’ 

Now, when fair trade took place—and we saw this and we lived 
through it and we know this—-when fair trade took place. such 
merchants said, ‘Why, J can for the first time meet these fellows, and 
therefore I will reduce my prices, and I am completely competitive.” 

Now, there is another point that I would like to mention, and these 
are not in my statement, Mr. Chairman, but there is in any class of 
merchandise some items that move slowly and other items that move 
more quickly. In the instance of slower-moving items, there was al- 
wavs a tendeney to price them a little higher. 

Since fair trade, it is my observation that most merchants will price 
at fair trade across the board, and therefore, for the lesser or for the 
more infrequently used item, the price will generally be lower. 

From the standpoint of the retailer, there is every incentive to 
price at fair trade minimums and to give unobstructed flow to mer- 
chandise that the customer prefers. The smaller retailer is protected 
from predatory price practices of other merchants. 
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And now, lastlv—and this is where we feel so very, very strongly 
from the viewpoint of the manufacturer, his investment in research. 
improvement of product, and consumer goodwill, as represented }, 
his trade-mark and name, are not placed in constant jeopardy b\ 
uneconomic and even malicious price cutting which shakes the eon. 
sumer’s confidence in the quality and value of the product. Equall, 
important, fair trade removes serious obstacles in the flow of mer- 
chandise from the manufacturer to the consumer through norma| 
retail channels. 

Mr. Chairman and members of the committee, for this and many 
other reasons, we are heartily in favor of fair trade legislation. 

Mr. Priest. Thank you, sir. 

Are there any questions? 

Mr. Roserts. Mr. L’Hommedieu, IT might ask you this question: 
You seem to have an unusually good knowledge of the fair trade 
movement, and while it is not in vour statement, I would like to ask 
vou this: Historically, when did it begin? How long have we hac 
fair trade in the States? 

Mr. L’Hommepiev. Well, I cannot answer that exactly. If | 
answer from personal experience, I will say that in 1936, in the eit, 
of Philadelphia, because I was an active participant in it, we tried 
moral fair trade, and I will have to explain that. We tried to get 
merchants to agree individually, and not horizontally, but to agree 
that they should get the going profit that was needed, or that the 
class of goods required. 

Now, the historians of fair trade I think date it from Californis,; 
at the inception of the first legislation. I do not think that I am 
competent to discuss that. Of course, fair trade describes price 
stabilization of various kinds, and that dates since the beginning of 
the selling of merchandise, and I assume that that is not what vou 
mean. That is, selling to a franchised dealer or selling direct. to 
selected outlets, or by whatever device, where you say, “Well, now 
I will sell vou as long as you respect my policies.”’ 

Mr. Roperrs. So far as you know, in the various States is this 
nonsigner clause found in practically all of those laws? 

Mr. L’Hommepiev. | prefer not to answer that, sir, and I do not 
think I can. The impact of the nonsigner clause, or the Supreme 
Court decision, has been to knock out fair trade, and I cannot tel! 
you the details of the various State acts. 

Mr. Roxserrs. Let me ask you this: Do you know of a State that 
has ever repealed a fair-trade law? 

Mr. L’Hommepiev. No, sir, never; and it has been tried in severa! 
States, and I am not competent to say how many or where; but the 
facts of fair trade are very clear, and when it comes before a group 
who examine those facts completely, we are of the opinion that you 
could not repeal such an act if vou respected those facts. 

Mr. Roserts. I have no further questions, but I certainly want to 
congratulate you on the way vou have arranged your statement here 
and I think it is well done and it will be a great deal of help to th 
committee. 

That is all. 

Mr. Priest. I assume that vou have studied the MeGuire bil! 
against the background of the Court decision which makes, or which 
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seems to make, some legislation necessary. Is it your opinion that 
ihe pending bill before the committee will solve the problem? 

Mr. L’Hommepiev. Well, Mr. Chairman, I am awfully sorry to 
suy this: I am not competent to judge that, and I am not a lawver. 
| assume so. Our law counsel has said such is the case. 

Mr. Priest. Well, the Chair realizes, as do all of the members of 
‘he committee, that there are some legal aspects of this case that will 
require some rather extensive study, and we have refrained from asking 
too many legal questions of witnesses, who might not be in a position 
io discuss it from the legal viewpoint. We will have to develop that 
later. 

Mr. L'Hommepirv. Yes, sir. 

Mr. Priest. Are there any other questions? 

Thank you so much. 

The next witness is Mr. Herman T. Van Mell. I believe we have a 
lawyer coming to the stand now. 


STATEMENT OF HERMAN T. VAN MELL, SECRETARY AND GENERAL 
COUNSEL OF THE SUNBEAM CORP., CHICAGO, ILL. 


Mr. Van Meri. My name is Herman T. Van Mell and I am an 
attorney. I am also secretary and general counsel of Sunbeam 
Corp., and it is in such capacity that 1 appear before you. I didn’t 
prepare myself particularly to discuss the legal aspects of the fair- 
trade law, except as they affect the Sunbeam program. 

I did want to describe to you, and I have exhibits here to document 
the facts, the actual bearing of the fair-trade program in the small 
electrical appliance industry. By ‘“‘small appliances” we talk about 
those items which can be carried out of a store, as distinguished from 
ce boxes, and the larger appliances. 

Mr. Graham, the president of the company, wanted to appear 
before this committee. However, we were taken by surprise in the 
advancement of the hearings and he couldn’t make it since he was 
away on & Western trip. 

We consider the fair-trade program as the small shopkeeper’s 
minimum wage law. 

I am indebted to my colleague, Mr. George Chapman of the New 
York Bar who originated that phrase. It is very descriptive. We 
have minimum wage laws to prevent sweatshop conditions in industry. 
The fair trade laws protect your small stores, and I am prepared to 
show you just how many there are, from having to operate under 
sweatshop conditions in the retailing field. I think it is an important 
(hing to bear in mind. 

Sunbeam Corp. is in favor of the adoption of the MeGuire bill, but 
it requires certain amendments in our opinion. 

Another reason I am here is that the Schwegmann case was only the 
lirst case to knock a big hole in the fair trade law. 

Mr. Hate. To do what? 

Mr. Van Menu. It knocked a big hole in the fair trade laws by 
knocking out the nonsigner clause. Following that, a case which | 
handled, the case of Sunbeam Corp. versus Wentling, involving inter- 
siate mail order transactions, was decided by the Third Circuit Court 
otf Appeals, went up to the Supreme Court and then back to the 
third eireuit; that case knocked the second hole in the fair trade laws, 
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which must be covered. In my opinion the MeGuire bill does not 
cover the Wentling situation. The McGuire bill as it now stands 
would only restore fair trade to pre-Schwegmann effectiveness, but 
it would permit one man operating in 1 State to advertise cut prices 
in all of the other 44 fair trade States and thereby make the program 
impossible of carrying out. 

Now, just to acquaint you with Sunbeam Corp., | would like to 
introduce Sunbeam exhibit 1, which is our annual report for 1951, 
just released today to our stockholders. I will ask the secretary to 
hand up the exhibit so the members can see it. | would like to direct 
your attention to a chart, which lists the sales and net worth of the 
company, since the time the stock was listed in 1929. The pages are 
not numbered, but it is the fourth page of this report. 

You will note that net worth crept up very slowly during the 1930's, 
but after the war it went up very considerably. We attribute this to 
the fact that Sunbeam Corp. began to acquire prominence and repu- 
tation in the 1920's, with the Sunbeam Ironmaster, which | think 
you all know, and in the 1930’s with the Sunbeam Mixmaster, to 
which were added later products from time to time. The reputation 
grew slowly but then it began to grow more rapidly. The reason is 
simple. The products were made, not to a price specification, but to 
a quality specification. When the housewife bought the first Mix- 
master she didn’t know much about it but after she had had it 10 
years she knew it stood up, and she knew it didn’t require servicing, 
and she told her friends about it. That is the way Sunbeam’s repu- 
tation has grown. 

Now there isa great number, millions, of our appliances in homes 
throughout the United States, all of which have given their owners a 
demonstration of years of useful service and of high quality. 

Now people come to stores to buy Sunbeam. If they want a Sun- 
beam Mixmaster they don’t care whether the store is called XYZ or 
whether it is called Gimbel’s or Marshall Field’s or Joe Doaks down 
on the corner of a very small town. They ask for the Sunbeam 
Mixmaster and they know it will give them splendid service, and they 
know if it goes wrong that they can report back to the factory in 
Chicago and get satisfaction. That has been the basis of our business 
and reputation and we attribute to that reputation our great growth. 

Now that the Sunbeam products have become very popular, because 
of the carefully built reputation for fine quality and the factory 
standing behind the product, they are a prime target of the loss-leader 
merchant. The Sunbeam Mixmaster was the principal victim of the 
price war in New York, which followed the Sechwegmann case. We 
will get to that a little bit later. 

Attached to Sunbeam exhibit 1 vou will find advertisements ilins- 
trating our national advertising, on which we spend over $2 million 
a year. This advertising and our reputation helps the company sell 
its products. It also helps to resell our products for ‘the benefit of 
the thousands of small retailers who handle it. 

In other words, our theory is, and it is commonly accepted as mer- 
chandising fact, that in nationally advertised brands, the reputation 
of the product, and the advertising of the manufacturer presells that 
product. This distributes the cost of advertising among millions of 
units of items and the small retailer gets the bene it of this mass 
advertising that he cannot afford himself. He ties into it. That is 
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done by demonstrations, small local ads, and window and counter 
displays. The small retailer is thus able to tap this reservoir of the 
manufacturer’s reputation and pre-selling, and thus becomes in effect 
a partner of the manufacturer. 

The price-cutter takes a free ride on the reputation of the manu- 
facturer. Worse than that, by abusing the partnership that exists in 
fact between the manufacturer and the small retailers he makes it 
impossible for the other retailers to do business at a profit. He 
siphons off all of the benefits of the good will and reputation which the 
manufacturer,-not he, has built up at great expense. 

We have, as you*have seen here, just a few principal products. 
Later I will show you that these are in very fierce competition with 
hundreds of other items. Incidentally, I have no prepared statement, 
and if the committee would like to ask questions as we go along I 
would welcome them. 

Now, when this price war broke out in New York at the end of 
May 1951, consternation spread not only in New York but throughout 
the country. The little retailer handling a Mixmaster at $46.50 was 
faced with a situation where Macy’s drove the price down to $26.50, 
I believe it was. It was below the wholesale cost. Immediately the 
small retailers’ customers refused to buy. You have no doubt heard 
this testimony as it affects other products and it affects Sunbeam in 
the same way. 

We decided to try to do something about it. We studied and re- 
studied all of the laws of the 45 States having fair-trade laws, and I 
drafted what we called the universal fair trade contract system, under 
which all of our wholesale distributors are required to contract to 
resell only at the stipulated wholesale price. Also they are required 
in turn to sell only to retailers who have contracted to sell at the re- 
tail fair-trade price 

| have brought with me copies of the contracts and the price sheets 
attached to them. Sunbeam exhibit 2 is the distributor’s fair-trade 
contract and Sunbeam exhibit 3 is schedule A—4, the price sheet to it, 
and Sunbeam exhibit 4 is the retailer’s fair-trade contract and Sun- 
beam exhibit 5 is the retail price supplement. 

Now, it entailed a tremendous amount of work to go throughout 
the Nation and to get these signed up. We had last Friday 138,000 
contracts signed by retailers, mostly small, although over 95 percent 
of the large stores have also signed. All of our distributors in the 
fair trade States have signed contracts. 

Now, you might ask, if we have invented such a system, why are 
we concerned about amending fair trade. There are several reasons. 
The Department of Justice has publicly expressed a dim view of any 
kind of fair trade. Briefly, gentlemen, it is very unhappy to go to 
bed every night and wonder whether the next morning an indictment 
brought by the Department of Justice may’ charge you with being a 
criminal. 

We think our method of doing business is sound and we will try to 
show that it is essential under the economic climate of the United 
States. We think it would be impracticable for the manufacturer to 
fair trade under a universal contract system. The cest is tremendous, 
and the litigation to enforce these contracts is costly. We are a 
target for price cutters who try to charge us with an antitrust violation 
in setting up a system. This system, as I say, we believe to be fully 
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legal under the laws, but it is very difficult to predict what the cour 
across the street is going to say a month from now. 

Now, I would like to describe what actually is the nature of th. 
retail business in the United States, and why we feel it is necessary 
under the economic actualities of the United States to permit fa); 
trading. 

I have read the reports of testimony here, and there have been man) 
general statements, all very germane to the subject. However, | 
would like now to bring some specific facts and figures before vou 
starting with Sunbeam exhibit 6, which is a photostatie copy of tables 
1017, 1019, 1020, 1021, and 1023, taken from the United States 
Statistical Abstract of 1951. These are statistics showing the numbe) 
and annual volume of sales of retail stores throughout the United 
States. From these statistics, and I am now speaking from tab}, 
1017, in 1948 there were 1,769,540 retail stores of all kinds and char- 
acters. The total retail sales in 1948 were $130,520,000,000.  Afte 
this I will try to round out the figures, and not to take the time of th 
committee. 

These statistics have to be used with some caution because they 
lump together automobile dealers, fuel dealers, lumber dealers, restau- 
rants and things like that. What I am trving to get at is to give you 
a picture of what we call over-the-counter merchandise. In othe: 
words, it is what the storekeeper sells you across the counter. So 
from these total figures from the United States census I have sub 
tracted eating places, motor vehicle dealers, new and used, motoreyle 
aircraft, boat, gas service stations, lumber yards, building materials 
fuel, ice, fuel oil, hay, grain and feed, and farm equipment stores 
That eliminates 694,000 of the retail stores and eliminates $44,500,- 
000,000 from the total annual retail picture. So we finally get at the 
approximation of the over-the-counter retail business in the United 
States in 1948. It was done by 1,094,000 stores, who did a total of 
$85,095,000,000 of business. 1 think these are reasonably accurate 
figures and they come from the United States statistics. 

So we start with the point that our retail business is supposed!) 
distributed among over a million stores, and they do a total of S85 
billion worth of business. But now | would like to invite the com- 
mittee’s attention to table 1020 of this exhibit 6, and from table 1020 
we are able to derive the fact that in 1948, 14 percent of all of thos: 
stores did 66 percent of that $85 billion of business. 

That tells you right away that the retail picture of one million 
stores is like a giant milk bottle, but the cream is up near the top, and 
that is a very small laver of cream. The vast majority of business |- 
done up in that top 14 percent. That is not the whole picture. | 
would like to introduce Sunbeam’s exhibit 7, which is a list of the 62 
giant retail companies in the United States who sell $50 million a vea: 
or over at retail. There are just 62 companies. If you will look at 
this tabulation, you will see the aggregate of their sales, in 1949. | 
apologize that I did not get the 1948 picture, so there is some dis- 
crepancy between the census statistics and these although I think thes 
are fairly comparable. 

In 1949, 62 giant retail companies did $16,806,000,000 out of that 
total of the $85 billion annual pot. So not only is the cream of retailing 
of the United States concentrated at the top, but the cream of thy 
cream is that tiny little band. 
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Now, this has come about in the last 20 or 25 years. The retailing 
business has been rapidly gathered together into giant organizations. 
These 62 companies operate approximately 20,000 stores. Just as an 
example, the A. & P. has 4,650 stores. Their business is $2.9 billion a 
vear. Sears Roebuck has 665 retail stores in which they do $2.5 bil- 
lion worth of business. Sunbeam Corp. this last year did $61 million 
worth of business. At retail with a full mark-up, including the whole- 
salers’ mark-up. Sunbeam products came to $120 million in the 
national picture, but just one store, Sears Roebuck, had $2.5 billion. 

Now, there is the great contrast and disparity in economic power 
between the manufacture, even one as large and prominent as Sun- 
beam, and the giant retailing organizations; they can’t hold a candle 
to them. I don’t think these facts and figures have before been 
presented io this committee. 

| charge that the Department of Justice, and | charge that the 
Federal Trade Commission have tgnored this; but they have made a 
great hullabaloo about fair trade restricting trade and commerce. 
It just isn’t so, gentlemen. Fair trade merely helps to protect the 
manufacturer of nationally advertised brands from such power of the 
giant retailers who stand between him and the customer, it helps him 
to compete for the customer. 

| would like to advert for a minute to the origin of the doctrine 
that price fixing per se restrains trade. That was invented in the 
Dr. Miles case in the Supreme Court in 1911, and it has been repeated 
and repeated by many courts, many Government agencies, by the 
law schools, and by the professors all without thought to look into the 
actual facts and figures. 

Back in the middle ages, it was the doctrine that the work: was 
flat and the court sent men to the stake for saying the world wasn’t 
flat. Well, I submit to you, gentlemen, that the statement that fair 
trade, that price fixing per se, restrains trade, is equally the same kind 
of nonsense. It just isn’t so under the economic facts of life in the 
United States. 

Now, on the cover of exhibit 7, I have listed and divided in three 
croups those stores which do $50,000 a vear or less of business. Down 
there you find 1,208,000 of those stores. To make a comparable 
adjustment of about one-third off to eliminate the stores not engaged 
in over-the-counter selling, such as automobile dealers and _ filling 
stations, and so forth, you still get a figure of about 800,000 little 
stores sharing that pitiful remainder of the retail business. 

There is a revolution taking place, gentlemen, and when the Mem- 
bers of Congress go back to their homes and they travel their States, 
und they see these supermarkets growing up all over, and the same 
chain stores in all the principal cities, they can see it is going on very 
rapidly. The only effective counterweight to it, and the only thing 
that gives them some effective competition are the fair-trading manu- 
facturers who merchandise on their own reputation and their own 
brand. 

| would like to introduce Sunbeam exhibit 8, which is a tabulation 
of the four giant retail mail-order stores. There is Sears, Roebuck, 
and we have already mentioned that in 1950 they did about $2.5 
billion, and Montgomery Ward did $1,107 million, and Spiegel’s 
he million and you have Aldens, and there is a total of $3,950 
PMUOn, 
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Now, you may ask why I am emphasizing the retail mail-order 
house. I started out to say, we tried this Wentling case, in which the 
Third Circuit Court of Appeals held, and it is now the law of the land, 
that an interstate mail-order house can ignore fair trade, even if you 
restore fair trade to where it was before Schwegmann. They could 
still do that under the Wentling case. That is one reason I am here to 
recommend various amendments to take care of that situation. 

I want to make it absolutely plain to this committee that I am not 
attacking large stores or the mail-order houses. ‘These companies 
| have mentioned have, as the Senate Small Business Committee 
recommended, been very faithful to their ethics, and thev have 
not precipitated price wars. I don’t complain about them. In faet, 
Sunbeam needs the large stores and it needs the small, but we want a 
law that will prevent either a large or a smail store from breaking up a 
price structure. When a large store starts to break down a price 
structure, obviously the destruction becomes complete unless the 
price-cutting is stopped in time, and that is what we are shooting for. 
I want to emphasize again we are not attacking the big stores as such 
but we want this committee to recognize that retailing has now 
gravitated into a comparatively few hands. 

| would like to file as Sunbeam exhibit No. 9, a book entitled ‘Mass 
Marketing to the 400 Mass Retailers,’ by Mr. E. B. Weiss, published 
by Printers Ink Publishing Co. This book was written to instruct 
manufacturers how to sell to the big stores. It accepts their existence 
as the basic fact of retailing. It is very valuable because it tabulates 
the 400 largest stores. It points out how these stores pretty well 
dominate and control the retailing business of the United States and 
how they absolutely dominate the manufacturers who supply them, 
except solely the strong national brand manufacturer. 

Going through this book, it points out how the giant organizations 
have developed their own private brands, all in competition to 
nationally advertised brands. I am going to dwell on private brand 
competition a little further on, because the Federal Trade Commission 
and the Justice Department, have talked about fair trade as stiffling 
competition. ‘That is nonsense. 

One reason it is nonsense is because these large stores, these large 
organizations, have their own private brands, which are in violent 
competition with nationally advertised brands. Everything that 
Sunbeam makes in the electrical appliance line is competed with by 
private-brand merchandise. By private-brand merchandise I mean 
that Sears, Roebuck goes and has a manufacturer make a mixer for 
it which it sells under the name of “Kenmore.” And, by private 
brand I mean that a chain store like Walgrens will have a manu- 
facturer make, or itself manufacture an iron which it puts out unde 
its private trade-mark. All of those items compete with us. It goes 
on down the line. Macy's has its own private brands, and many other 
department stores have that. 

I will get to that a little later. This book of Mr. Weiss points ou! 
how the private brands in the hands of the giant retailers are competing 
very fiercely with national brands and in many cases crowding them 
out of the market. It they can give a better product at a lower price, 
that is fine, and they can legitimately crowd them out of the market 
that way. But if they are going to crowd them out of the marke! 
by taking Sunbeam’s Mixmaster and cutting the price to the point 
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where nobody else can afford to handle it, in the hope of selling their 
own mixer, or in order to sell them other goods, that I say is unfair 
competition, 

Now, 1 would like to file as Sunbeam’s exhibit No. 10 photostat 
pages from the mail-order catalogs of Aldens; Sears, Roebuck; 
Spiegels; and Montgomery Ward. These pages illustrate how these 
private brands actually compete with Sunbeam. On the very first 
page of the Aldens catalog, you see the Alden-maid, automatic pop- 
up toaster, which is given prominent display. It sells at $14.95, and 
Sunbeam’s toaster sells at $26.50. That is a vigorous competition, 
and that is an honest competition. The consumer has a choice be- 
tween paving $26.50 for Sunbeam, and if he thinks it is too high, he 
should to to Aldens and buy their $14.95 toaster. Aldens are rep- 
utable and if vou don’t like their product they will take it back and 
thes will make it good. 

We go on to Sears, Roebuck, who is now specializing in private 
brands and they are tending to eliminate national brands as much as 
possible and they tend to concentrate on their own brands. 

On the first page is their private brand Kenmore iron at the top, 
and it has the best display, These catalogs go into millions of homes 
throughout the United States. Their advertising power is tremendous. 
The people throughout the country will see these catalogs and they 
compare the prices and they compare the values, and they can make 
intelligent choices; there are quite a number of irons there. 

On the next page there are quite a number of mixers, and there are 
quite a number of toasters. We come on to the Spiegel catalog. The 
same thing is there. The customers are given many choices; and we 
come to Montgomery Ward, and we have the same thing there, we 
have seven toasters illustrated, and all at different prices, and of course 
Ward’s private brand gets the best position in this powerful adver- 
tising of their catalog which blankets the country; $18.95 for their 
toaster and Sunbeam’s toaster is $26.50. 

Here are four mixers prominently displayed. 

We come to the coffee maker, and there are nine electric coffee 
makers to choose from. 

There is a wide variety of irons. 

This then is actually how retailing operates in the United States 
and not how these professors tell you, about price fixing restraining 
trade. I don’t know of any place wheré the professors have actually 
presented facts and figures showing that fair trade has ever restrained 
trade—in the sense of diminishing trade—or diminished competition 
by limiting the consumer’s choice. Actually there is this vast com- 
petition, productwise, and pricewise. 

Now Sunbeam products face a terrific competition. I have touched 
on it. I would like now to file Sunbeam’s exhibit No. 11. It is an 
outline of the price and product competition in the small appliance 
section of the electrical appliance industry. You will find tabulated 
there Sunbeam Mixmaster at $46.50 competes with 32 other mixers, 
and the lowest price of which is $8.95. There is a whole range to 
choose from. 

The Sunbeam Ironmaster at $14.95 and the Sunbeam Steam [ron 
Master at $21.90 compete with 61 other irons, and the lowest of which 
is $3.19. Maeys, Walgreen, Montgomery Ward, and Liggetts, all of 
them have private brands. We haven't had time to survey the coun- 
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try, and | imagine there are many other private brands in addition ‘» 
the national brand irons listed there, on three pages. 

The Sunbeam toaster at $26.50, competes with 39 other toasters 
and Macys, Bloomingdale’s, Walgreen’s, Sears, Roebuck, Spiegel 's 
Montgomery-Ward, Liggetts, Aldens, all have private toasters, whic!) 
with their vast control of advertising they can promote and they do 
promote very effectively. National brand toasters are made by Gen- 
eral Electric; Landers, Frary & Clark; Manning-Bowman; Procto: 
Electric Corp.; Sun Chief Electrie; Stearn-Brown; | Superior Electric 
Products Corp.; Toastmaster Products; Toastwell Corp.; and 
Westinghouse. ‘There in Sunbeam exhibit 11 is a roster of America: 
industry large and small and they are all competing with us. 
There isn’t any such thing as putting a price up too high for the con- 
sumer. If he thinks the Sunbeam price is too high he has a wide 
range to choose from. The lowest priced toaster is $1.86, and if vou 
think the Sunbeam toaster is too high at $26.50 vou can get one at the 
lower price. 

The Sunbeam waffle baker competes with 38 others, and the cheap- 
est is $4.90. 

The Sunbeam coffee maker at $37.50 competes with 38 other brands. 
and the cheapest one is $2.77. If vou want to make your coffee 
electrically the American public can choose from the $ $2.77 up to 
$37.50 and there is a wide range in between. 

There are many good products listed in that exhibit, many fine 
products, each striving to interest the consumer either on quality, 
a special way of operation, or on merely a price basis, but there is 
vast competition. Even in the electric shavers which are intricate 
things to make, Sears, Roebuck has their private brand, the Craftsman, 
and there are 10 competing electric shavers. 

In other words, gentlemen, in the small electrical appliance industry 
how can you restrain trade, in the face of that kind of competition? 
How can you say that the consumer is being imposed upon, and how 
can you say, as the CLO boys do, that labor has no voice in setting 
your price, that vou are charging too much for your Sunbeam things 
We say, fine, if vou think we charge too much, buy one of these 
cheaper items, and put us out of business, or force us to lower our 
price. That is the system of American free enterprise. 

There is another thing about these mail-order catalogs and their 
private brands. ‘These reputable companies stand by their products 
and their products are good, and they endeavor to put the price as low 
as they can. Because of those two facts, quality and low competitive 
price, no manufacturer, not Sunbeam or anyone else, can make their 
price too high, because the public simply won’t buy. If you think 
vou have an extra quality or extra value in your product you ma\ 
set a higher price. You may ask it and you may not get it because 
you have to convince the public vear in and year out that they are 
getting the extra value, or they won’t buy. 

Sunbeam has fair-traded since 1937, since the Miller-Tyvdings 
amendment. We fair-traded under the nonsigner system. We in- 
stituted many lawsuits to enforce that system. In the 1950's we 
started a campaign in New York and Los Angeles and Chicago and 
here and there throughout the United States. We investigated 
hundreds of complaints of price cutting, and we prosecuted about 150 
suits, practically all of which resulted in temporary or permanent in- 
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junctions. That is where we were when the Schwegmann case came 
along and undid all of that work. We have spent a great deal in such 
enforcement because we feel that unless we maintain the price, our 
small retailer cannot compete with the giants, and neither he nor the 
viants can afford to handle Sunbeam when a few loss-leader operators 
make it unprofitable to sell Sunbeam. 

Now, in conducting this litigation, as lawvers, as my associate 
here, Mr. Chapman knows, we had to delve into the economics of 
what actually goes on in retailing in the United States in order to 
understand our fair-trade cases. As I studied this, one thing emerged. 
There are two svstems of retailing. The first system is based on the 
reputation and warranty of the store. If you go into a Marshall 
Fields, or into Gimbel’s, or out on the west coast to the City of Paris, 
or to any of these fine department stores, such as the Nieman-Marcus, 
vou rely on the reputation of that store normally for the items that 
vou buy. Since that store attracts the customers because of its own 
reputation for fair dealing and sound merchandise, and warrants the 
voods, it is entitled to fix its own price on its own goods, and on the 
voods Which it sells without resort to the manufacturer’s brand. 

The other system of retailing is based on the reputation of the 
manufacturer. Under the second system, the customer doesn’t care 
who the store is, he is buying a nationally famous product on the 
reputation of some manufacturer for an honest product, which prod- 
uct is identified by the trade-mark of that manufacturer and war- 
ranted by him. 

Now, the store can merchandise under both systems. By this I 
mean to say that the department store can sell Sunbeam and when it 
is in the act of selling Sunbeam it is doing so on the reputation and 
warranty of Sunbeam. If it is selling a pad of paper or an article of 
clothing without a brand, then it is selling on its own reputation and 
warranty. So under one roof the retailer can use both systems. 
But the manufacturer can’t play fast and loose, he has got to decide. 
If he is going to sell on his own reputation, he has to build that repu- 
tation, and he has to assure all dealers of an equality of price or they 
can’t operate under it. 

Sunbeam elected the second system, the nationally advertised brand 
system. We have built up our own reputation and warrant our prod- 
ucts, and it doesn’t matter what store handles Sunbeam. We seek the 
widest possible distribution. You will find in little crossroad stores 
where there are 50 people in the town, vou will see a Sunbeam Mis- 
master on the counter. You can drive down the road from here across 
‘he country and wherever vou go you will see little shops and big shops 
and you will see some Sunbeam item displayed. 

Now, many of these small people don’t sell many appliances, and 
mavbe they will only sell six a vear, one mixer and a couple of irons, 
ind a coffee-maker, and maybe a shaver. That sounds like an awfully 
peanuts business. But taken in the aggregate those 138,000 small 
people who have signed Sunbeam fair-trade contracts, and others we 
don’t know about, those little sixes coming in build up the vast volume 
bv which we can schedule mass production and keep a factory going 
emploving 4,000 people. 

But the owner of that small store at the crossroads town, in order to 
put that appliance in his window has to lay out, say, $30 for the Mix- 
ister, and he expects to get a gross profit of $16.50, and out of that 
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he must pay his rent, and he must pay the proprietor’s salary or the 
equivalent for his time, and he must pay light and telephone and loca! 
advertising and local delivery service, real-estate, taxes, other taxes, 
and all of those things. He must count on selling that and making 
that $16.50 gross so that he can come out witha net. That is his cost 
of doing business and serving the community. Sunbeam’s fair-trade 
prices are based on the average cost of doing business of all stores. 

When any great retailer starts a price war, he (the small retailer 
can’t sell that mixer. There it sets on his counter and he has to 
unload it for whatever he can get out of it, losing his profit and his 
cost of doing business, and after that he doesn’t want to reorder, 
The price war does not enlarge the market, it diminishes the market 
for nationally advertised brands. The more popular the brand, the 
more desperate the injury to the small retailer. 

It is not our purpose here to try or in any way to go into the merits 
or lack of merits in any of the cases we have filed against R. H. Macy 
or against the Payless Drug chain on the west coast. However, the 
sworn complaints in those cases are on file and they are now of public 
record and I would like to file copies of them with this committee, 
They contain tables showing what price cutting did to distort the 
pattern of trade and to create monopolies in the price cutter during 
the time they continued. 

Sunbeam’s exhibit 12 is a copy of the sworn complaint in the case 
against R. H. Macy, United States District Court, Southern District 
of New York, case 70-313. Sunbeam exhibit 13 is a copy of the sworn 
complaint, Sunbeam Corp. against the Payless Drugstores, and others 
there named, United States District Court for the Northern District 
of California, in the southern division, civil action No. 31-088. | 
would suggest you turn to page 29, which shows what happened in 
nine west coast cities, when a concerted price war by this drug chain 
broke out. From almost less than 1 percent of the normal market of 
Sunbeam, they went up as high as 50 percent. In other words, they 
took all of these potential sales that the small retailers had made 
possible by demonstrating and displaying the products, and gathered 
them unto themselves and ruined the possibility of the small retailer 
making the sale. 

I do not want to comment further on this case, except to say that a 
preliminary restraining order was entered, mostly on the basis of 
Sunbeam exhibit 14, which is the affidavit of Sunbeam’s western sales 
manager, Charles Moore, to which is attached quite a number of 
statements by small Sunbeam dealers, showing in actual figures what 
price cutting means to them. Those figures speak for themselves 
I will just take one at random without any identification as to name: 

Question. How many years have you been handling Sunbeam appliances? 

The answer: 

Ten vears. 

Question. Is it true that at least 40 percent of your total sales are done in the 
Christmas season? 

Answer. Yes. 

Question. During the period from June 1, 1950, to December 31, 1950, how 
many Sunbeam mixers did you sell? 

Answer. Twenty-six mixers. 

Question, When did Payless start advertising cut prices in vour city‘ 

Answer. Latter part of June 1951. 
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Question. How many have you sold since Payless started cutting prices in the 
same territory and the same period of time? 

Answer. Only seven. 

His market was cut from 25 to 7. 

Mr. Hate. Where are vou reading, now? 

Mr. Van Metu. This is one of the statements | have taken from 
Sunbeam exhibit 14, at random. 

Mr. Hare. On what page? 

Mr. Van Me tt. I am sorry, it doesn’t have the page, it is a state- 
ment by Satterlee Appliance Co.; oh ves, it is on page 25, sir. I 
just picked that at random, on opening these statements attached to 
this exhibit. 

Going through those statements in exhibit 14 from dealer to dealer 
in different west coast cities, vou can see graphically in figures, and 
not in conjecture or in generalities, how many mixers they sold before 
price wars and how many mixers they sold afterward, in the same 
territory and the same comparable time. 

Mr. Priest. You said you did not mind being interrupted. On 
that subject, as the situation affects dealer sales, | wonder if Sunbeam’s 
total sales volume has gone down or has it changed appreciably since 
the Schwegmann decision? 

Mr. Van Me tt. The total sales volume for 1951 is down about 
10 percent. Now, I would not like to discuss that, I would prefer 
that Mr. Graham were here to do that. It can be argued as con- 
jectural whether price cutting did it, but it must be admitted that 
the material shortages forced us to lay off many people, such as 
copper, the top part of our coffeemaster is made of copper, and that 
went on the restricted list and we couldn’t make them. It is rather 
hard to say to what extent material shortages contributed to the 
1951 results. 

Now, we do have figures in the New York price war area, which 
show the fall-off was much greater than the national 10 percent, 
However, we are right in the middle of taking depositions in the 
Macy case, and I am afraid they would consider I was prejudicing 
the case if I went into those figures here. 

Mr. Prirsr. We would not ask vou to do so, and I was anxious to 
develop that point if possible. 

Mr. Van Meu. Sunbeam exhibit 15 is the copy of an article en- 
titled “Legal trends,” by Gilbert H. Weil, from Printers Ink, en- 
titled “Sunbeam and those anti-trust laws.”” There was a great 
deal of editorial comment on Sunbeam’s fair trade program and on 
our antitrust suits against Macy's and Payless. But it seems to me 
that this article in a very short compass did the best job of anything 
| have seen in summarizing the legal problems involved in this field. 

On the back of that article is a reprint of an article by Mr. Mermey, 
“When is a bargain not a bargain,” from Cosmopolitan, which we 
felt was the finest illustration of the deceptiveness of loss-leader tactics. 
We had those reprinted and we sent them to all of our dealers and our 
salesmen and we recommend these as saving the time of the committee 
in getting at these points. 

Now we come to, and I would like to make a few comments on, our 
view of the law. In the Sehwegmann case, right in the beginning 
of the opinion, the statement is made: 


Fixing minimum prices like other types of price fixing, is illegal per se. 
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I have before stated that in my opinion this does not accord wit), 
the economic facts of retailing. Since I made that statement I hay. 
given you facts and figures to support and document this charge. 
Now, at the time that doctrine was announced, in the Dr. Miles 
case in 1911, Mr. Justice Holmes dissented and I would like to fil: 
his dissenting opinion as Sunbeam exhibit 16, a photostatic copy o' 
his dissent. I would like to read from page 411 of that. M; 
Justice Holmes said: 

There is no statute covering the case, there is no body of precedent that | 
any logic requires the conclusion to which the Court—— 

Mr. Hare. Where are you reading? 

Mr. Van Meu. From page 411, beneath the underline in red. 

There is no body of precedent that by any logic requires the conclusion 
which the Court has come. The conclusion is reached by extending a certai: 
conception of public policy to a new sphere. 

Now, that is the fact. Before the Dr. Miles case there was no 
body of precedent holding that price fixing by contract or agreemen| 
restrained trade. This was something that was more or less in- 
vented out of thin air or started by judicial fiat in the Dr. Miles 
case. The original history of monopoly going back to the early 
English days was the concept that if one man could corner all of the 
corn supply which the people had to eat, he could charge any price 
he saw fit. That is your original historical classical concept o! 
monopoly. If there were 10 corn merchants from which you could 
go to, get prices, there was no monopoly, but if one man cornered 
all of the supply, there is your classical monopoly. 

Then the English doctrine of monopoly, as I know it, was expanded 
to cover the cases where the Crown would grant an exclusive right to 
one individual or company to engage in one line of commerce. There 
again was an exclusion, and the consumer had no choice. 

I say the Dr. Miles case was a great mistake, it got away from that 
basic classical concept of monopoly. when they started talking about 
price fixing per se being a restraint of trade. As long as there is 
choice in the consumer there is no monopoly, and there is no restrain! 
of trade. The basis of free enterprise is that the customer picks and 
chooses from many different things that he can buy. If he wants a 
toaster, we have shown he can pick anywhere from 30 or more toasters 
And you can’t fair trade under the State laws unless competition exists 

Now Mr. Justice Holmes went on to say in his dissent that the case 
Was unsound as a matter of law and economics from another stand 
point. We have shown to you now that 62 giant corporations do ove: 
$15 billion worth of retail business. But, gentlemen, they fix the prices 
which they charge in their stores. Sears-Roebuck fixes the price on 
$2.5 billion worth of goods. The people say, ‘“‘ Well, that is all right 
they own the goods.” But they don’t own the trade-mark of Sunbean) 
But they say, if Sunbeam wants to fix the price of a mere $120 million 
worth of retail products, that is a restraint of trade. That is unsound 
and Justice Holmes pointed that out in the very beginning of this 
doctrine and I read again from page 411 of the Dr. Miles ease: 


In the first place by a slight change in the form of the contract, the plaintiff ca 
accomplish the result in a way that would be beyond successful attack. If | 
should make the retailers also agents in law, as well as in namne, and retain the tith 
in the goods left on their hands, I cannot conceive that e e» the present metho 
of regulating the prices to be charged by other people would Ceny that the othe 
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was acting within his rights. It seems to me that this consideration by itself 
onght to give us pause. 

To translate that into layman’s language perhaps, Mr. Justice 
Holmes said that, if you operate by the consignment system, you can 
fix your price, and even the Department of Justice will pretty well 
concede that today. So by a change of method, you can legally fix 
vour price, even the most rabid opponents of fair trade concede this. 
| have already pointed out if your Sears-Roebuck can legally fix the 
price in $2.5 billion worth of goods. 

Mr. Hate. You are expressing your concurrence with the views of 
\lr. Justice Holmes, is that right? 

Mr. Van Metu. I hesitate to place myself in that position, I agree 
with him very thoroughly, and I don’t think it would be fair for me to 
compare myself with the Justice whose views were very, very sound 
economically and the basis of their soundness has not changed. | 
would say out of respect for the Justice I borrow from him rather than 
coneur with him. 

Another way in which the manufacturer controls his price is like 
Singer Sewing Machine does. They operate their own retail stores 
throughout the country, and they sell their products there. So those 
are two methods which, or three methods, by which prices are fixed. 
Fair trade is only one other method. 

What is there about fair trade that singles it out to become all of a 
sudden vicious? There isn’t anything. It was a mistake in the Dr. 
\iles case originally to invent the doctrine that price maintenance of a 
manufacturer's goods when it is sold in reliance upon his trade-mark is 
a restraint of trade. It isn’t so. 

Now, also, Justice Holmes attacked the theory, that price fixing 
restrains trade. I quote now from page 412: 

[ think that we greatly exaggerate the value and importance to the public of 
competition in the production or distribution of articles as fixing a fair price. 
What really fixes that is the competition of conflicting desires. We none of us 
can have as much as we want of all of the things that we want 
and I might say if you had a fortune you couldn't buy everything in 
the Sears, Roebuck catalog, or use it if you bought it. 
therefore we have to choose. As soon as the price of something that we want 
goes above the point at which we are willing to give up other things to have 
that, we cease to buy it and buy something else. Of course I am speaking of 

ngs we can get along without. There may be necessaries that sooner or later 
must be dealt with like short rations in a shipwreck, but they are not Dr. Miles’ 
medicines— 

\nd I go on to say they aren’t Sunbeam mixers since they aren’t 
necessities of life, and in any event there is not only one mixer, so 
that vou have to buy Sunbeam or do without, there are 30 of them. 

So then Mr. Justice Holmes at the inception of this erroneous 
economic doctrine pointed out the fallacy of it. 

What controls prices in addition to the choice between many of 
ihe same type of product, is the play of competing desires, for dif- 
ferent things, and this vear it is a television set and the year before it 
was a radio set, and other vears it may be a piano in the house; the 
desire of what we want varies from vear to year. The changing of 
‘hose desires directs the flow of trade. When there are many pianos 
io choose from, and many television sets, and many mixers, there is 
no restraint, but there is a tremendous influence by the publie on 








156 MINIMUM RESALE PRICES 


the price. Every time a consumer goes to the store, he votes whether 
he is in favor of the price which the manufacturer charges, or whict, 
the retailer charges. If you don’t get enough votes you are out of 
business. 

In other words, gentlemen, in every sale the price is fixed, and jy 
every store they fix their prices. We don’t today haggle in the 
market place, as Mr. Mermey pointed out earlier. 

Now, a very peculiar thing about these critics, I think the criticism 
of fair trade comes from perhaps three sources. The major source, | 
think, from which the rest of them come, is the left wing of the 
Socialist proponents. The Socialists are violently against fair trade 
The basic reason they are violently against fair trade is because it 
maintains in existence hundereds of thousands of small retailers, 
The Socialist aim, openly advocated, is to nationalize all industries 
and all services. Now, in England they found it easy to nationalize 
100 or so steel companies. The Socialists would find it very easy to 
nationalize 62 giant retailers, or 400 of them. They wouldn't find 
it easy to nationalize 1 million small retailers. They would find 
it very difficult. Whatever the Socialists say, pretending to benefit 
the consumer, they are necessarily activated by the logic of their 
philosophy. 

Then the labor economists say price fixing keeps the price up, 
which the workman must pav. Here again we meet what we have 
said before, if the workman thinks Sunbeam is too high, why doesn't 
he buy something else? How does he know that Sears, Roebuck isn’t 
putting up the price too high? Down in the case in the Supreme 
Court of Florida they argued that fair trade was unconscionable 
because there was no public body which first sat in and adjudicated 
whether the prices were fair, that there was no Federal Trade Com- 
mission or State commission or other commission that could pass on 
the reasonableness of the price. 

Well, gentlemen, is there any commission that passes upon the 
reasonableness of the price charged by any department store, or passes 
on the reasonableness of Montgomery Ward's prices? Does anyone 
advocate that a board should pass on the resonableness of the prices 
charged by the A. & P. throughout the United States? Then why do 
vou apply it to the fair trading manufacturer? Why pass on the 
reasonableness of the Mixmaster price, the consumer himself does that 

Mr. Harte. May I interrupt there. Do you think that there 
should be then unlimited price cutting? 

Mr. Van Meuti. Not at all. I think that as to his own product 
which the manufacturer elects to merchandise on his own reputation, 
with his own trademark, he should be entitled to set his price. 

Mr. Hare. But you don’t think, for example, that R. H. Macy 
should sell at any price that he likes? 

Mr. Van Meu. I would say not the Mixmaster. As long as they 
sell it with the aid of the Mixmaster brand and Sunbeam reputation 
that would be true, Sunbeam should set the price if it wants to. 
If, however, Macy's * 

Mr. Hare. But your approach as I understand it, is that you're 
opposed to this loss-leader practice, are vou not? 

Mr. Van Metu. Yes. 

Mr. Have. In the long run have you not got to rely on some agency 
like the Federal Trade Commission to put a stop to loss-leader prac- 
tices, or at least you have got to rely on the courts? 
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Mr. Van Meu. That is a different phase, sir. We want to rely 
on legislation and the courts to put a stop to loss-leader practices, but 
what I am answering now is a criticism of fair trade. Fair trade i in 
itself will put a stop to loss-leader practices. 

Mr. Hare. But it seems to me that your argument is a little bit 
hoomeranging on you, 

Mr. Van Menu. I don’t agree with you, sir. The critics don’t 
want any fair trade, they want the right for unlimited loss leaders, 
and that is the point that I am getting at. 

Mr. Hate. But you take satisfaction in pointing out that there is 
no instrumentality of government that can control the prices at which 
people sell. 

Mr. Van Meti. What I mean to say is that there is no instrumen- 
tality of government which fixes the price at which any given retailer 
sells or fixes the price that any given fair trade manufacturer wants to 
put on his product. Let me put it another way: If Macys has a 
mixer made for it, | say they are entitled to put whatever price they 
want on it, and nobody should pass on whether it is reasonable or not. 
If it is unreasonable the public won’t buy it, or competitors will run 
it out of business. I say let Sunbeam put the price on its mixer, and 
let no Government body tell us whether our price is reasonable or 
not. If we fair trade too high people won't buy the mixer, and we are 
out of business competitively. 

I want to emphasize again the distinction between these two systems 
of retailing. It is retailing on the reputation of the manufacturer, 
that is what we do, and retailing on the reputation of the store is 
what the big store does principally. _ If you buy an electrical appliance 
that has no brand name and nothing you can identify, or a private 
brand, vou will accept it from the department store because you 
think their purchasing agent has done a good job, and if vou don’t 
like it you think they will take it back. As to that item without a 
brand or a private brand let them fix their own price. Have I made 
that clear, sir, to vour satisfaction? 

Mr. Haute. Well, I think so, ves. I do not want to interrupt vou. 
You finish your remarks and | have got a lot of questions that | 
would like to ask you about it when the time comes. 

Mr. Van Mexy. What I was getting at in these illustrations is that 
the consumer in the last analysis is the man who makes the choice. 
He makes the choice between different prices and different products, 
Just so we don’t let anyone take a trade-mark product and vary the 
price up and down and manipulate it for loss-leader purposes, so as 
to make it unprofitable for other retailers to handle it, that is the 
point. 

The term ‘“‘restraint of trade” is used very loosely; it has become a 
sort of cliché in the law journals, and the papers and everywhere else. 
It has got various meanings. If you use the words “restraint of 
trade,’ as meaning that the total amount of products distributed are 
diminished, that you lower the quantity going into the market, that 
is one sense, 

Another sense of restraint of trade is that there must be rules and 
boundary beyond which you cannot go. Actually the Sherman Act 
is an act to restrain trade within certain loosely defined boundaries. 
The Federal Trade Commission Act and the Clayton Act are acts in 
restraint of trade in that sense. To explain that, if there were abso- 
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lutely free competition with no Government rules of any kind at «|, 
it is obvious that the strongest and the most ruthless would very soon 
monopolize an entire industry by sections. And price cutting would 
be their strongest weapon as a great many decided cases under th) 
Sherman Act show. The Sherman Act was intended to restrain trad 
by saying, ‘‘Beyond this point you can’t go, and beyond this point 
you can’t go.” The Robinson-Patman Act is a perfect example of 
that. The Robinson-Patman Act says that, at the wholesale level. 
the price must be the same to everybody. It is a compulsory fair 
trade at the wholesale level. 

Mr. Hate. Now, just a moment. Are you arguing that the 
Sherman Act is unsound in policy? 

Mr. Van Me tt. Not at all. I say the Sherman Act is an act in 
restraint of trade in the sense that it puts limits to where trade may go, 
and it says “Beyond this point, competition must stop,” or, that “you 
may not compete in this way.” In other words, the doctrine of free 
competition cannot be used to let you go beyond a point where you 
will destroy a competitor in various ways considered unfair. 

In other words, the use of the words “restraint of trade,’ to mean 
that you thereby diminish the flow of goods, is one sense. The critics 
of fair trade say that fair trade restrains trade, and they mean thiat 
the number of products going out will be lessened; that there will be 
lesser and lesser products going to the consumer and higher and 
higher prices. This is economically unsound, because it is’ price- 
cutting on the other hand which has that effect, which makes less and 
less retailers willing to handle it and cuts down the number of products 
offered to the public. 

Now, there is another sense of “restraint of trade,”” by meaning 
laws which define how far you can go and how far you cannot vo. 
One illustration of those laws is that you may not appropriate another 
trade-mark and put it on your product. 

Another illustration is the Robinson-Patman Act, which says that 
at the wholesale level, all prices must be uniform. Now, there is an 
inconsistency that the Federal Trade Commission has been guilt) 
of for a long time. They are very much in favor of the Robinson- 
Patman Act, and they say it ends price discrimination. 

Mr. Hate. You say that you are in favor of it? 

Mr. Van Met. I say the Federal Trade Commission is very much 
in favor of the Robinson-Patman Act. They say it eliminates price 
discrimination—in other words fixes uniform prices—at the wholesa!: 
level. But, on the other hand, they say they are opposed to the fair- 
trade law because it fixes prices and prevents price competition on « 
given product at the retail level. 

Now, this is absolutely inconsistent, because the Robinson-Patmar 
Act fixes prices at the wholesale level, and it forces every manufac- 
turer to charge the same price at the wholesale level to everybody else. 
whether the manufacturer wants to or not. I think it is salutary, and 
it has prevented the using of economic power by the large people to 
gain advantage over the small. But now, isn't it very strange that 
the Federal Trade Commission is in favor of the Robinson-Patma: 
Act at the wholesale level and vet the Fair Trade Act does exactly the 
same thing at the retail level; it eliminates price manipulation by the 
large to injure the small on a given product. 
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Mr. Have. Are you referring to any particular decision of the 
Federal Trade Commission? 

Mr. Van Me tu. I am referring to the public statements that Mr. 
Mead and other members of the Commission have made _ before 
various bodies, in antitrust symposiums, and the American Bar Asso- 
ciation, and other groups. do not have any precise citations with 
me, but that has been their general policy and theory for quite some 
years. 

’ Mr. Have. I would be very much interested to see any discussion 
in this field by the Federal Trade*Commission. 

Mr. Van Mett. We will be glad to assemble them and file them. 

Mr. Chapman calls my attention to the fact that they had that all 
in their report to Congress in 1945, and we will endeavor to get a copy 
of that and file it with the committee. 

Mr. Have. I wish you would. 

Mr. Van Me.i. Now then, another thing that the crities of fair 
trade say is that it prevents the consumer from getting the benefits 
of greater efficiencies. They say if a big store can distribute products 
at a lesser cost than a small store, the consumer should get a cheaper 
price. They say fair trade prevents them from doing it. 

Now, that just is not so. 

Mr. Priest. May the Chair inquire, Mr. Van Mell, approximately 
how much longer your original statement will continue? ; 

Mr. Van Me tu. I have come to my last exhibit, and I think I ean 
wind up in 2 or 3 minutes with my original statement. 

Mr. Priest. We had two other witnesses, and I know Mr. Hale 
has some questions to ask of you, and perhaps the other witnesses 
also, and our time is going to run out on us. 

Mr. Van Metu. Sunbeam exhibit 17 is a photostatic copy of the 
Old Dearborn v. Seagram Corporation case, decided by the United 
States Supreme Court in 1936, and it was probably the foundation 
case upholding the constitutionality of fair trade. 

Now, right at the beginning of fair trade, the criticism was made 
that fair trade restricts the retailer and prevents him from passing on 
his efficiencies in lower prices, and Mr. Justice Sutherland answered 
it this way: 

The stores argued that they have bought the product from the 
manufacturer, and “‘why shouldn’t we be entitled to sell at any price 
we see fit?” Mr. Justice Sutherland said: 

Because the fair trade laws are protecting the good will of the manufacturer 
symbolized by the trade mark affixed to his product. 
He says: 

The ownership of the good will remains unchanged notwithstanding the com- 

modity has been parted with. 
In other words, the manufacturer continues at all times to own the 
good will. Sunbeam continues at all times to own the good will 
attached to our trade-mark Sunbeam, which is known from coast to 
coast. 

It interferes with the retailer only when he sells with the aid of the good will 
of the vendor. 

If he wants to sell with the Sunbeam label, then he must agree to 
Sunbeam’s stipulations about fair trade. If you want to sell that 
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product without Sunbeam’s reputation and without tying into the 
national advertising, then there is something else again. 

The law interferes only to protect that good wil! against injury. It proceeds 
upon the theory that the sale of identified goods at less than the price fixed by 
the owner of the mark or brand is an assault upon the good will and constitutes 
what the statute denominates ‘‘unfair competition.” 


Then he said: 

There is nothing in the act— 

Mr. Haute. Where are you reading now? 

Mr. Van Me.u. From page 195, of the Old Dearborn case, just 
above the underlining in red. 

There is nothing in the act to preclude the purchaser from removing the mark 
or brand from the commodity, thus separating the physical property which he 
owns from the good will 
meaning the trade-mark— 
which is the property of another, and then selling the commodity at his own price, 
provided he can do so without utilizing the good wiil of the latter as an aid to 
that end. 

There is fair trade in a nutshell. That tests the sincerity of all 
critics of fair trade who say it keeps up the price and say it imposes 
an unnecessary mark-up; and say fair trade prevents the consumer 
from getting efficiencies of great retailers. 

Mr. Justice Sutherland said, at the beginning of fair trade: 

If vou don't like it, you can, under the law, obliterate the trade-mark and sell it 
under your own reputation at whatever price you want. 

I would like to exhibit to the committee a cigarette lighter that | 
bought in a Chicago department store about 1946 or so, in which 
precisely that was done. The trade-mark was obliterated. Would 
you hand that up for the committee to inspect? 

It is not an unusual practice for retailers to take off the trade-mark 
and sell at their own price, and without reference to the good will or 
the trade-marks of the manufacturer. I point out to this committee 
the whole sincerity of the critics of fair trade falls at that point. 

Mr. Hare. You think that is an objectional practice? 

Mr. Van Mextt. I do not think so. I think that it has been there 
in the law since the very beginning. Sixteen States have it specifically 
in there by statute, and eight other States by judicial decisions. It 
might be well to put it in the McGuire bill by amendment. 

Mr. Have. Let me get your point of view. If lam a retailer selling 
a Sunbeam sprinkler—we have one, and it is a good one—if I am a 
retailer selling one of those things, vou think it is wrong for me to cut 
prices so long as I sell it with your name and brand, and so on? 

Mr. Van Ment. That is correct. 

Mr. Hate. But you would not have any objection to my obliter- 
ating everything that identifies that sprinkler with your company, 
and then cutting prices on it? 

Mr. Van Ment. Let me put it this wavy: We would not particu- 
larly like it, but it would be your legal right under the fair trade laws, 
as it has always been understood from the very beginning. In other 
words, if your hardware dealer feels so strongly about fair trade he 
does not want to sell the Sunbeam Rain King Sprinkler at $7.50, he 
can obliterate the trade-mark from the back of it and, without refer- 
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ence to our good will or trade-mark, sell at any price he wants. That 
was his legal right under the old Dearborn case, and it remains his 
legal right. And if these critics, particularly in the retailing trade, 
were sincere in their objections to price fixing as putting up the price 
when they wanted to benefit the public and bring the price down, by 
a very simple and inexpensive little routing or grinding machine they 
can take the trade-mark off and sell it, under the law, as thev see fit, 
whether they signed a contract or whether they were a nonsigner. 

Now, I would like to close on that note: That the critics are not 
sincere; that actually, there is a violent competition in the electrical 
appliance industry, and fair trade does not keep up prices. If a 
manufacturer sets his fair-trade price too high, it does not need anv 
board and it does not need anvbody to complain about it. The con- 
sumer will not buy. He will turn to competing products. That is 
the essence of competition in this country, against the background 
of 1,000,000 stores but with a vast majority of the trade concentrated 
in a few powerful hands. 

That concludes what I have to say, and I would be glad to try to 
answer any questions. 

Mr. Prrest. Mr. Hale, I know, has some questions; and do you 
want to proceed with vour questions at this time, Mr. Hale? 

Mr. Have. Of course, this is a very big field, and the committee, 
as I conceive it, has a task of very great importance to get to the 
bottom of the philosophy of this whole legislation. 

By the way, vou put in evidence or vou furnished the committee 
with copies of pleadings in litigation which the Sunbeam Corp. is 
involved in. Is that litigation pending litigation? 

Mr. Van Met. It is pending litigation; ves. 

Mr. Hae. So that the result of none of it is available as yet? 

Mr. Van Metu. No; it is not. 

Mr. Hate. And you put in some material, some catalogs of the 
concerns like Sears, Roebuck, and I notice they sell various items of 
merchandise under the trade name of Kenmore. 

Now, is that a trade name peculiar to them? 

Mr. Van Menu. Yes, itis. It is what we eall a private brand, and 
other people call it a store-controlled brand. No one but Sears, 
Roebuck has Kenmore. 

Mr. Hate. Sunbeam could not buy Kenmore and Sears, Roebuck 
will not buy Sunbeam; is that correct? 

Mr. Van Me tu. That is correct. 

Incidentally, I might point out that the Kenmore mixer is at $43.50, 
and the Sunbeam mixer is $46.50, and so when Sears went to manu- 
facture a product to compete with ours they apparently could not 
lower the price much below our price and still get the quality. 

Mr. Hate. Well, now, when you emphasize the price, that Sears, 
Roebuck does not sell the merchandise of other people, you are simply 
calling attention to the fact that they— 

Mr. Van Metu. No, that is not correct, sir, if I may interrupt at 
that point. Sears, Roebuck did handle our products until we insti- 
tuted the universal fair-trade contract system, and they decitJed for 
the time being that they did not want to execute such a contract, and 
with rather great reluctance they dropped our items from the catalog 
for that reason. 
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Now, they may decide later on to sign the contract, and then take 
our items again, and I do not know. 

Mr. Hate. Has Sears, Roebuck engaged in this price cutting? 

Mr. Van Ment. Not at all. None of these mail-order houses have 
done so— these four that I have submitted here. 

Mr. Haue. They could not very well cut prices on their own brands: 
could they? 

Mr. Van Me.u. They do; from catalog to catalog, they change the 
prices. Presumably their some 600 retail stores could cut against 
each other, but they don’t. 

Mr. Haute. And they manufacture these articles that they sell under 
the name of Kenmore? 

Mr. Van Mexi. They either manufacture them themselves or cause 
them to be manufactured, under contract, for them. 

Mr. Hate. Now, can you show with respect to the Sunbeam Co. 
and I think the chairman asked you a similar question—can vou point 
to certain results which you can be absolutely confident flowed from 
this Schwegmann decision? 

Mr. Van Menu. Well, as I say 

Mr. Haue. You said your business went down, 1951 under 1950; 
did you say that? 

Mr. Van Metu. Yes, sir; I said that; and I said it was a matter of 
conjecture what percentage was due to price cutting and the price 
wars, and what percentage was due to the restrictions on materials, 
and | do not want to make any firm statement on that. 

Mr. Hate. Do you think that the Schwegmann decision had a very 
substantially deleterious effect on retail business generally? 

Mr. Van Meuu. On that part of retail business dealing with nation- 
ally advertised products; yes. 

Mr. Hae. Its effeet would almost inevitably be confined to nation- 
ally advertised products; would it not? 

Mr. Van Meu. That is true. 

Mr. Hate. Because virtually all of the products which are subject 
to these so-called fair-trade contracts are nationally advertised prod- 
ucts. 

Mr. Van Meuu. That is correct. 

Mr. Haue. In the Schwegmann decision, the Supreme Court used 
this language: 

It should be noted that the Miller-Tydings Act expressly continues the prohibi- 
tion of the Sherman Act against horizontal price fixing by those in competition 
with each other at the same functional level. Therefore, when a State compels 
retailers to follow a parallel price policy, it demands private conduct which the 
Sherman Act forbids. Elimination of price competition at the retail level may 
of course, lawfully result if a distributor successfully negotiates individual vertica! 
agreements with all his retailers, but when retailers are forced to abandon price 
competition they are driven into a compact in violation of the spirit of the provi- 
which forbids horizontal price fixing. 

Now, I would like to have you comment on that. 

Mr. Van Menu. Very well. 

Mr. Hause. I will give vou the language, if vou care to have it. 

Mr. Van Menu. I have a copy of the decision before me. 

I might say that all of the Sunbeam fair trade program has been 
absolutely vertical from the factory to the distributor and from thie 
factory direct to the retailer. Now, the critics of fair trade—and that 
is what is being alluded to here—say that one retailer may force fair 
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trade upon all of his other retailers by getting the manufacturer to 
sign up, and that is what the Court is referring to when they are 
talking about horizontal pric e fixing. 

He also refers to situations, supposedly, where, say, 10 or 100 or 
1,000 retailers all got together, and they say to the manufacturer, 
“We won't handle any of vour products unless vou fair-trade it,”’ and 
therefore have the price the same for all of the 1,000 plus the other 
10,000 dealers in the State. That is what the judge is talking about — 
that is, When he is talking about horizontal price fixing.. 

Now, when he talks about elimination of price competition by ver- 
tical contracts, I took this language precisely as my starting point for 
drafting our so-called universal fair trade contract system. I tried 
to point out that the system is very costly, it is not completely effect- 

there are many loopholes in it, because you are at the mere vy of 
anvil who can induce another contract signer to violate his contracts 
and furnish a supply of goods which can be advertised at a cut price; 
thereby it demoralizes your market of all of your contract signers. 
So a mere contract system, unless it is implemented by the proposed 
legislation, would not be fully effective, in my opinion. The non- 
signer clause is a remedy which the legislation provides to protect the 
manufacturer’s trade-marks when he uses a fair trade contract system. 

We have tried to make and build such an effective system, and | 
think we have succeeded pretty well; but, as I say, there are loopholes 
in it, 

Mr. Haxe. It is pretty generally agreed, is it not, that the Schweg- 
mann decision knocks the props out of the whole pricing system? 

\Ir. Van Meuu. Pretty much so, because very few manufacturers 
can afford to do what we did—go out and get universal contracts 
from everybody. 

\lr. Roperts. While I do not expect you to be able to discuss the 
Supreme Court decision in a few words, you mentioned the Wentling 
case, and I would like, if you do not mind, your comment on the effect 
of that decision. 

Mir. Van Menu. Let us review the facts. Wentling was an employed 
individual who went into a mail-order business of selling Shavemasters 
out of his home in his spare time. He advertised the Shavemaster 
then sold at $21.50, I think. It was $23.50, let me correct that. 
He got a supply from a wholesaler, or from some source, for which he 
paid roughly $15 or $16. He then inserted classified ads in the 
\merican Rifleman, and Field and Stream, which circulate all over the 
United States, offering to sell a Sunbeam Shavemaster at $17.50. 

Very shortly after this advertisment was run, we were flooded with 
letters from retailers in California, Nebraska, and all over the country, 
because people would come into their stores saving, “Look, here in 
Field and Stream I can get the Shavemaster for $17.50, and why 
should I pay vou $23.50?” This was way back before the Schwegmann 
Cuse, 

That was the basic unfairness. Customers would buy from 
Wentling for one reason only—because of Sunbeam’s advertising and 
product reputation and the demonstrations and displays of legitimate 
local dealers. It wasn’t Wentling’s reputation or greater efficiency 
which enabled him to sell by mail order, it was solely the Sunbeam 
Shavemaster trade-mark which made his price cutting possible, as 
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the Old Dearborn case said, it was an “assault upon the good will”’ of 
Sunbeam, pure and simple. 

We brought a suit to enjoin that. The lower district court gave 1s 
an injunction and enjoined him from selling in interstate or intrastate 
commerce. He appealed to the Third Circuit of Appeals. The Third 
Circuit Court of Appeals said: 

Under Pennsylvania law you ean enjoin him from doing this in Pennsylvania 
but vou cannot enjoin him from doing this across State lines. 

I filed a petition for certiorari to the Supreme Court to review that 
case. At this time the Schwegmann case was pending. Then the 
Schwegmann case was decided. Then the Supreme Court granted 
our petition for certiorari and sent the whole case back to the Third 
Circuit Court for reconsideration. 

I reargued that case before Judge Goodrich in the Third Circuit, 
and we pleaded that even within the Schwegmann case we should be 
entitled to enjoin him as to Pennsylvania, under the nonsigner clause: 
and they said: 

No; because of the Schwegmann case and because your goods move in interstaty 
commerce, you cannot get an injunction anywhere for anything— 


and they vacated the entire injunction. 

I presented to that court in somewhat condensed form much of the 
material that I have elaborated upon today, upon the economic back- 
ground of fair trade at retailing in the United States but the court said 
that my arguments should be presented before the legislature—that is 
what I am doing now. 

Mr. Beamer. You may have answered this. question before I ar- 


rived, but does your company make any product and sell it under 
private brand? 

Mr. Van Menu. No, sir; we do not. 

Mr. Beamer. Now, suppose that vou did make one of your prod- 
ucts, very similar or at least equal quality, and sold it under a private 
brand to anyone or any chain store or any group of people; would that 
change the picture as far as the sales of that product are concerned, in 
contrast to the sale of vour own trade-marked product? 

Mr. Van Meuu. Well, now I am in the realm of conjecture. Many 
manufacturers do precisely that, and they have their own brand 
which they fair-trade, and then they have another similar item which 
they manufacture as a private brand. In my own opinion, if the 
product is too similar, I think it would be unfair competition to the 
retailer who is selling the national-brand item. In other words, if we 
made the Kenmore mixer at, say, $45.50 and it looked just like thie 
Sunbeam Mixmaster, the retailer selling Sunbeam at $46.50 is at an 
unfair disadvantage as against that private-brand item which looks 
the same and which people would come to know was made by 
Sunbeam. 

We started out as a small appliance manufacturer with very small 
annual sales, and we did make private brands originally; we manu- 
factured for many of the big department stores. 

The big weakness of that was that we would make a carload or two 
carloads of a good iron under that store’s trade-mark, and then thes 
would come back and say, ‘ Well, give us another carload, but now you 
have absorbed the cost of vour fixtures and tools and we will give you 
5 cents less,”’ and they call that ‘‘nickeling you to death” in that trade 
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Your profit margin is squeezed way down. But you are not known to 
the trade. You can make a fine product and the store gets the credit 
for it. 

And so, Sunbeam decided as a policy matter that it would start to 
build its own brand. They adopted the name “Sunbeam” back in 
the twenties, and they went to work to build it. They discontinued 
completely making private brands, and concentrated on their own 
brand. 

Mr. Priest. Are there any further questions? 

| am sure your testimony might lend itself to a considerable number 
of other questions, but at this time I believe we will pass up any 
additional questions, and we thank vou very much. 

Mr. Have. I would like to say that I think the gentleman has been 
extremely interesting, and very helpful to the subcommittee. 

\ir. Van Mey. We certainly appreciate the time you have given 
us. 

Mr. Priest. I want to concur in that appraisal; and I believe also 
vou indicated in the beginning of vour testimony that you might, 
either now or later, perhaps suggest some amendments to the bill 
before the subcommittee. We should be very happy to have your 
suggestions before the time for the subcommittee to go into executive 
session on the legislation. 

Mr. Van Meuu. Thank you very much, sir, and I appreciate the 
time vou have given us. 

Mr. Priest. The next witness is Mr. Lewis Bernstein, resident 
counsel of Coty, Ine. 


STATEMENT OF LEWIS G. BERNSTEIN, RESIDENT COUNSEL, 
COTY, INC., NEW YORK, N. Y. 


Mr. Bernstern. My name is Lewis G. Bernstein, and I am a 
lawver practicing in the city of New York, and I am also resident 
counsel for Coty, Inc. 

Coty is about the largest producer and distributor of cosmetics 
and perfume products in the United States and Coty products through- 
out the world. 

I have had a very considerable experience in fair-trade matters in 
this cosmetics industry. However, I am limiting my statements to 
the cosmetics industry. 

{statement was made by Cecil Smith, the late president of Yardley, 
that the cosmetics industry cannot survive without fair-trade laws. 
| will say that the quality products of this industry cannot survive 
without the protection of fair-trade laws. 

I do not have to go into the question of loss leaders, | am sure you 
have heard plenty about it in recent days, but let me give vou a little 
illustration of just what actually did happen during the pre-fair-trade 
laws when price-cutting was rampant. 

A box of Coty face powder, which is a very famous box of face 
powder and outsells any face powder in the world, I guess, retailing 
for $1, cost the retailer about 63 cents. It got footballed so badly it 
was down to 49 cents, and a retailer would sell it for 49 cents, and he 
had to meet competition whether he wanted to or not, and it got 
that bad. 
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I witnessed this little incident, and I had a shopper go into a we|l- 
known store and ask for a box of Coty face powder. At first {he 
clerk looked at her as though she was crazy, and then he fumbled 
under the counter and brought out and dusted off a box of face 
powder, and said, ‘‘ You want that piece of junk? You want your face 
full of pimples? That is full of lead. Sure, it is 49 cents, but I wil 
sell vou a much better box of face powder for $1."" The other box cos 
him a dime, no doubt. 

That will happen to quality merchandise in our industry. 

The small independent retailer, which in our industry is a small 
drug store, and the consumer, are the ones most seriously hurt by the 
lack of fair trade. The small retail druggist selling a product at a loss 
or at a reduced profit which does not cover his overhead hasn’t vot 
anything else to sell to make up that profit. He cannot engage in |oss 
leaders to sell something for a higher price that exists in his store. 

Another point 1 want to mention is that the prices of fair-trad 
items in this industry have increased less than the prices of items thiat 
are not fair-traded in this industry or items in other industries. 

There are about 60,000 retail druggists in the United States, and 
I will say that they have had a degree of prosperity under fair trace 
which they never had before. It is very difficult to increase the price 
of a trade-marked item. If you increase the price, you have got to 
ride along with it and make sure that that price will stick. You 
cannot a few months later reduce the price. If you reduce the price, 
you may have sold $1 million or $2 million worth of goods at the in- 
creased price, and now you are going to reduce it and the retailer 
will demand either a refund, or that you take the stuff back. 

So a trade-marked item itself acts as a brake against increased 
prices, which we are all trying to prevent during these inflationary 
days. 

Now, the previous lawyer made a very fine statement as to who 
fixes the prices of merchandise in the retail store. The retailer fixes 
the prices, outside of the fair-trade items, which represent a very 
small percentage of it. 

For instance, here is a non-fair-traded item that sold for $9 in a 
store in New York, and I venture to say if you ask anybody what the 
price of that is or should be, they would say it is either $1 or $15 
but the price was fixed by the retailer. 

Now, it seems to me if a retailer is allowed to fix prices on some items. 
why aren’t the manufacturers allowed to fix prices on their items? 

Another point brought up was that the Robinson-Patman Act was 
passed for the protection of the small retailer. If the Robinson- 
Patman Act protects the small retailer in his purchases, and the small 
retailer, theoretically at least, is supposed to be able to buy at the same 
price the large retailer buys, why do we not give them the protection 
of the profit on the item that he buys? 

Mr. Van Mell pointed out at that point that Coty has to sell 
everybody at the same price. We have to, whether we want to or no! 
But we sell evervbody at the same price, whether it is Sachs Fifth 
Avenue or the drug store way out in the corner of Fifteenth and 
Northeast. 

But if a large department store wants to cut the price, we sav he 
should not be permitted to do it. The little fellow ought to get that 
protection. 
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Let me give you another example of what I am trying to bring out. 
Suppose you are in a foreign country and you do not know anything 
about foreign exchange, and you want to swap some money. You 
will find some man who will make a deal for you, and he will give you 
an American dollar bill for 70 cents, and you say, “Brother, I have 
vot the right party.”” And now you want to get some Italian money, 
and you do not know what the Italian lira is selling at or worth, and 
he will sell you 400 Italian lire for $1, when the official basis is 650 
lire to the dollar; or you go and you want some French franes, and 
he will sell you maybe 200 ‘for $1 when the correct price, or the official 
price, is 350 to $1. 

It is not any worse than if you go into a store and buy this fine 
box of face powder, and say vou buy it for 49 cents, and then the 
guy sells you a cup for $15 that probably cost him $1.10. It acts 
just like that. 

It is not true that if you spend a great deal of money and sign up 
every retailer on your books to a fair-trade contract that that will 
solve the fair-trade problem. It won't. If the Sunbeam people have 
138,000 dealers, a large portion or some portion of those dealers will 
football their products to other stores that do not have it or have not 
signed a contract, and that will break down the whole structure. If 
we have 5,000 customers on our books, and that is all we want to 
sell to—it happens that we sell to about 30,000—but among those 
30,000, some of them will divert the merchandise to other sources, 
at maybe 2 or 3 or 5 percent profit, and the otherstore has the product 
and he is a notorious price cutter, and he will break the price on that 
item and it will ruin the market in the entire area. You will get the 
market down to where we had to go to court to try to get an injunction 
against slander. 

Now, things are not as bad right now as they are going to be. It 
is my private opinion that certain notorious _ cutters in the United 
States who may even appear here later and say, ‘‘We are opposed to 
fair trade’’—TI do not believe it; I think they iat fair trade. It is 
my opinion that certain retailers who have fooled the public by what 
happened last summer when these drastic price cuts came in, where 
they sold Bavyer’s aspirin for 4 cents and it cost them 43 cents, and 
| believe they fooled the public for another 20 vears that they sell 
anything cheaper, and they do not want to sell anything cheaper, 
they want to get the full price—they want to say to the customer, 
“We would like to cut the price on Bayer’s aspirin, but now they 
have got a new law and we can’t do it.””. That is what they would 
like to say. 

There may be a few people who are against fair trade. It seems to 
me the only opponents of fair trade, gentlemen, are the United States 
Department of Justice, which has a law and they want all of the power 
they can get, and they want as many laws to enforce as they can 
enforce, for the power; the Federal Trade Commission is opposed for 
the same reason—more power; and the third opponent of fair trade 
is that 1 percent of the retailers who want to gouge the public. They 
want everybody to think that “you can buy cheaper in my store,”’ 
and drive the rest of the people out of a profitab le business. 

[ just have one copy of this statement, and | will leave that with 
the committee. 
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Mr. Roserrs. Mr. Bernstein, did you wish to introduce your 
statement into the record? 

Mr. Bernstein. Yes, sir. I have made some remarks which are 
not in the statement. 

(The statement referred to is as follows: ) 


STATEMENT Mape sy Lewis G. Bernsrein, RestipeENT CouNSsEL, Cory, Ine. 
on H. R. 5767 


My name is Lewis G. Bernstein. I am an attorney and resident counsel for 
Coty, Ine. Our products are sold the world over and Coty probably is the 
largest company of its kind in the world. 

1. This statement in defense of fair trade, is made exclusively on behalf of the 
perfume and cosmetics industry and for no other industry. 

2. It is the belief of some of the best minds in the industry that quality producis 
cannot survive in the cosmetics industry without fair trade laws. Quality prod- 
ucts, which are the products produced by the leading members of our industry, or 
by the members of the industry who place their trade-marks on their products, 
will find that such products are used as loss leaders. Loss leaders lose their appeal 
to the consumer because of reasons with which vou have been made familiar. 
Chis is sure death to the prestige and profit of such items. The producer loses 
profit and either goes out of business entirely or is forced to retrench, and retrench- 
ment results in an inferior product. 

3. The small independent retailer, which in the main in our industry means the 
small drug stores, and the consumers, are the ones most seriously hurt by lack of 
fair trade. These retailers cannot compete with the price cutters because they 
cannot afford to sell products at a loss or greatly reduced profit since they have no 
other merchandise with which to retrench such losses. It does not seem to make 
sense to attempt to help a small retailer by enforcement of the Robinson-Patman 
Act and then to stab him in the back with no retail price protection. The conflict 
in the laws does not make sefse. tetailers in recent vears, under fair trade, have 
had a degree of prosperity which they never had during the vears in which there 
were no fair trade statutes. 

4. The average increase of prices of products in the cosmetics industry is much 
smnaller than the increased prices in other manufactured goods. 

It is far more difficult to increase the prices of trade-marked merchandise than 
it is to non-trade-marked merchandise. When a trade-marked item is increased 
in price the producer of that product knows that that price must stick at the higher 
level because there is no retreat. The producer cannot increase the price 1 day 
and some months later reduce the price because if he reduced the price he would 
have to take back the merchandise which remains on the shelves of the retailers. 
This acts as a brake against increases. On products where there are no fair-trade 
prices, retailers have become accustomed to the rise and fall of prices. Producers 
of trade-marked merchandise have a great reluetance to increase prices unless 
thev are sure the price is right and will be acceptable at that price to the public. 
The best proof that prices of trade-marked merchandise have not gone up in the 
same relationship as other merchandise is shown in the profit picture of this in- 
dustry. I can assure you that the average profit in the industry is lower today 
thaa it was in 1940 and it is lower in the case of Coty today than it was in 1910. 

5. IT show you this item purchased in a retail store. It sells in that store for 89. 
Who fixes the price of this item? The retailer fixes the price. And who knows if 
the price is reasonable or unreasonable? What is the basis for determining the 
price of this item? The only basis for the price is the retailer's desire to fix the 
price of this item at 89. And there is no guarantee of this item bv a manufac- 
turer—no guarantee of quality or of usefulness. No one to stand behind the item 
other than the retailer who might be unable or unwilling to give the consumer the 
protection that a trade-mark owner must give to a consumer. If a trade-mark 
owner abuses the privilege of fixing the price of his merchandise, or deteriorates 
the quality of the merchandise, competition will force that manufacturer to reduce 
his prices and better his products. 

Why, then, is a price fixed by a retailer better than a price fixed by a manufac- 
turer? Customers cannot bargain with retailers in the United States as might be 
done, for example, in the Orient. We know that in some oriental countries a con- 
sumer and a storekeeper will bargain and haggle over prices and as the price comes 
down and down and down, the consumer does not know when the final price has 
been reached. Perhaps if sucha consumer leaves the store and the storekeeper does 
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not chase after him, the consumer then might know that he has reached the right 
price. But we have no such bargaining in the United States. 

Of course [ am talking about practically all retailers and exclusively about the 
perfume and cosmetics industry. 

6. You are all familiar with the mischief wrought by loss leaders. Once a 
guaranteed quality product is used as a ‘‘football,’’ this guaranteed quality prod- 
uct is on the way to its doom. 

Let me make an example which might show this loss leader evil in a vivid light 
Let us say that you go to a foreign country and want to exchange money. <A 
dealer in such matters could start his negotiations with you by giving you this 
American dollar and charging you only 70 cents for it. Immediately you think 
that you have struck a real bargain and all his dealings with you would be bar- 
gains. He then would probably give vou 400 Italian lira for a dollar when the 
official rate is 650 lira for a dollar, or he might give you 200 French franes instead 
of the official rate of 350. I think you get the idea. 

From my experience in our industry, it is my belief that the manufacturer, the 
retailer, and the consumer are best served under fair-trade statutes. And] repeat 
quality products cannot survive without such statutes. 

Mr. Hare. Mr. Bernstein, I have a statement before me which says: 

In our opinion, economic conditions are not the same at the present time as 
existed in 1937, and which prompted the enactment of the Miller-Tydings Act 
At present there is no necessity for Federal resale price maintenance legislation 
with respect to interstate commerce. 

Will you comment on those statements? 

Mr. Bernstein. Whose statement is that, si 

Mr. Hare. That is a statement which emanates from the Federal 
Trade Commission. 

Mr. Bernstein. Well, I would say that the statement is not true 
I believe the Federal Trade Commission believes it to be true; they 
want to enforce the antitrust laws, and they want to enforce as 
many laws as they can; and | think that that adds to the power or 
that is the wealth of the Federal Trade Commission, to have the 
power to enforce certain laws. 

I have not heard of any Federal Trade Commission or the Depart- 
ment of Justice saving, “Well, this law is no good, let us throw it 
out’; it is a law to enforce, and they love it, and maybe they will 
hire a few more lawyers or other people to enforce those laws. 

I believe that price cutting has not set in to the extent that it is 
going to set in. I believe that the retailers have had a measure of 
prosperity under fair trade, and they want to keep that prosperity. 

Also, I think in these times there is probably some money around to 
spend, which might be the reason for the Federal Trade Commission's 
statement. 

But if 1 am to limit—or I want to make one statement on that. I 
know of an industry, and there will be a representative here tomorrow, 
a retail industry that is virtually bankrupt because of interstate price 
cutting. Ido not think that there is much merit to the Federal Trade 
Commission’s statement, other than the fact that we are in an infla- 
tionary period and there is some money around, and therefore we do 
not need fair trade. But I cannot go along with that statement 

What happened last summer up on Thirty-fourth Street in New 
York was a disgrace, and had it continued on that basis, it would have 
bankrupted hundreds, if not thousands, of small retailers in this 
country. 

Mr. Hare. Let me ask you the same question I did Mr. Van Mell. 
Can vou point out damage to your business which is clearly referable 
to the Schwegmann decision? 
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Mr. Bernstein. I would say—I would like to preface that by say 
ing that before fair-trade laws were passed and became effective, in 
the midthirties, that is, 1936 and along in there, and early in the 
thirties, as a result of price cutting Coty was on the verge of comple tel, 
passing out of the picture. If it had not been for fair trade, Coty 
would not be the great name today that it is. ; 

In connection with the Schwegmann decision, we have had to 
eliminate the sale of our merchandise in certain quarters. Two o: 
three cities became bad retail spots, because of price cutting, and 
there was some amount of complaint. But I believe it is too soon 
after the Schwegmann decision to have any facts which would support 
a statement that any company has been seriously hurt. I think that 
the Sunbeam people have been hurt around New York, but I cannot 
say at this time that many manufacturers have been hurt. But I 
am absolutely certain that they will be hurt within the next vear or 2 
or 3 vears, as the price cutting steps in; and as people want to get the 
better of somebody else, price cutting will set in and competition wil! 
suffer, and the product will be damaged. 

Mr. Hate. Why could you not reach the result which you desire 
by legislation which simply prohibits price discrimination, without 
legalizing price fixing? Price discrimination, and the deliberate loss 
leader kind of thing is what I mean. 

Mr. Bernstein. There is a fallacy there. A man is in business, 
and no matter how cheaply he operates his store, he has to earn 
something, on the order of a minimum of 30 percent. If he buys an 
item or if he buys that Sunbeam shaver for $15, he has to make at 
least 30-percent profit; and the only law we have on the books today 
is some antiquated statute in the Federal Trade Commission which 
makes it an unfair trade practice to sell below cost. 

Well, that is not much protection, to sell below cost. A man is in 
business to make profit. There is no law against making a profit, or 
he would not be in business if he did not make a profit. And so, if an 
item cost him $15 and he sells it for $15, no one can hurt him. And if 
he sells it for $14, maybe the cumbersome machinery of the Federal! 
Trade Commission will go to work, and 3 years later say, “You 
cannot sell it under $15; you have got to sell it for $15.” But even if 
they could stop him immediately, that would not do the retailer any 
good. Hestilli is going to lose that 30 percent that he has to make, and 
in most cases it is closer to 40 percent than 30 percent. 

Mr. Hause. Thank you very much, Mr. Bernstein. 

Mr. Beamer. Is Coty manufacturing anything under private brands 
or brands other than their own registered trade-mark? 

Mr. Bernstein. No, Congressman, they do not. I recall vears 
ago a large retailer wanted Coty to do it, and I think Coty was smart 
enough to know that the ‘y were simply going to use that as a football. 

Mr. Beamer. Is it true that many cosmetics manufacturers do 
manufacture their own products under other registered trade names? 

Mr. Bernstein. I think the practic e in the ‘industry is not that. 
However, it is this: There are certain manufacturers of cosmetics who 
make private brands, who make up a brand for anybody. And it is 
easy to get into this business, and if you want to go into the cosmetics 
business. you could go to the Allied Avon Co., and they would make 
you a very fine line of cosmetics in a very short period of time, and all 
you need would be the capital and the machinery to go into business. 
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But neither the Coty’s nor the Yardley’s nor the Rubenstein’s make 
private brands. 

Mr. Beamer. May I make one assumption, then: Assume that a 
reputable manufacturer does market his products, cosmetics, under 
his own registered trade name, and produces the same product, exactly, 
under some other brand. Assume that, please. And would that have 
an evil effect upon the trade name that you have registered, if the 
retailer has the same product in his store and sells it at a much cheaper 
price? 

\ir. Bernstein. | think two things—I assume that the products 
are identical in quality? 

Mr. Beamer. That is correct. 

Mr. Bernstein. Well, the first thing that would happen is that 
the Commission would jump down your neck, because according to 
that Sears, Roebuck automobile tire case, you cannot do it. But 
assuming you could get around the thing legally, what might happen 
would be that the retailer would trade one against the other, and say, 
“This box of Coty face powder and this box of Kelly’s face powder are 
identical in every respect, and in fact, Coty makes this for me under a 
different name.”’ I think it would lead to unfair competition. I do 
not know if you are leading up to a point whether you can get good 
merchandise under private brands, and I say you can. There are a 
lot of very fine cosmetics sold, even in the syndicate stores, 10-cent 
stores, and you can buy a box of face powder anywhere from—it may 
be as low as 10 cents, or 15 or 25 cents, or 39 cents, or 50 cents, and 
you get a very good box of face powder, reasonably good anyhow. 
There is plenty of competition in this industry. 

Mr. MeGuire. Are there any more questions? 

Mr. Roserts. What is the contention of the opponents of fair- 
trade laws as to the unconstitutionality of the extension of this field 
of interstate commerce? 

Mr. Bernstein. Fortunately for the proponents of fair trade, the 
United States Supreme Court did not say that either the State laws 
or the Miller-Tydings law was unconstitutional, and I do not believe 
the opponents of fair trade are coming along now at this late date and 
saying that an interstate law would be unconstitutional. There is no 
basis any more for saying it. 

Mr. Roperts. Well, assuming we passed the McGuire bill, can you 
anticipate the ground, what it would be that the opponents would 
ground their arguments upon? 

Mr. Bernstein. I would say this: Aside from the loophole that 
Was pointed out under the Wentling decision, the question of inter- 
state commerce did not come up in the Schwegmann case. Certainly 
it did not come up before the circuit court of appeals or before the 
United States Supreme Court. It may be that that question of 
constitutionality on the interstate angle could be thrown into a test 
case after the law is passed. 

Strangely enough, it did not even come up in the old Dearborn case 
or the Factor case. It did not come up in the early decisions of 1936 
| think the only thing is that what happened in this thing was that the 
State laws were passed, and the first one was passed in 1931 in Cali- 
fornia, but they did not have the nonsigner clause in it, and it could 
not work. You stuck the fellow who signed the contract with a price, 
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but the fellow across the street did not sign it, and he was out of 
business. 

In 1933, they passed the first fair trade statute, in the State of 
California again, in which they bound the nonsigner. Litigation under 
that statute and under the Illinois statute reached the United States 
Supreme Court in 1936, the end of 1936, when the statute was upheld 
in all respects. 

Then in 1937, we got the Miller-Tydings Act, the enabling statute. 

And nobody thought, as far as I know, of attacking the Miller- 
Tydings Act, and no one thought of it until along comes that chap 
from Louisiana. Everybody thought that the fair- ‘trade statutes, the 
basic State statutes, were held constitutional in December of 1936: 
and when in 1937 we got the Miller-Tydings Act, everybody threw 
the whole thing into a hopper and figured that we are set from here on 
in, and all we need is to get all of the States in the Union to pass 
the statutes, and that is the end of that. 

There was an avalanche of State statutes passed in 1936, 1937, and 
1938, until we got up to 1945, where we have stopped. There ar 
three more that have to come into the fold, and this community in 
the District of Columbia. But the only untried portion, | think, is 
perhaps the interstate feature: but if we have a statute that amends the 
antitrust laws, I think it ought to stick. 

I think by following some precedents that it had established itself, 
the United States Supreme Court could well have upheld the Miller- 
Tydings Act in its decision last May. But it said the words were not 
there. It indicated if the words were there, it would have upheld the 
Miller-Tydings Act. It did not say there was anything unconsti- 
tutional about fair trade, that is, State-wide or interstate-wide. 

Mr. McGuire. Thank you very much. 

Mr. Priest. The next witness will be Mr. Herbert Levy, of the 
Marvland Pharmaceutical Association of Baltimore. 


STATEMENT OF HERBERT LEVY, COUNSEL FOR THE MARYLAND 
PHARMACEUTICAL ASSOCIATION, INC., AND THE BALTIMORE 
RETAIL DRUGGISTS ASSOCIATION, INC., BALTIMORE, MD. 


Mr. Levy. My name is Herbert Levy. I practice law in Baltimore, 
Md. My business address is 430 Mathieson Building, Baltimore 2, 
Md. 

[ appear here on behalf of the Marvland Pharmaceutical Association, 
Ine., and the Baltimore Retail Druggists Association, Ince. Thi 
membership of these organizations consists, for the most part, of smal! 
neighborhood retail druggists in the city of Baltimore and the State o! 
Maryland. 

My situation is probably unique in the annals of official Washington 
in that I am not receiving any compensation for my services In ap 
pearing before the congressional committees in connection with this 
legislation which is so important to my clients. 

] have represented these two organizations for about 25 vears and 
have received for my services very little compensation, because most 
of the members are close personal friends of mine and because I have a 
deep-rooted faith in legalized vertical resale price maintenance 0! 
branded commodities—commonly known as fair trade—and sineere!\ 
believe that it is in the interest of the whole economy, that is to say, 
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the consumer and the small-business man, and is one of the most 
powerful deterrents of monopoly at the retail level that has yet been 
devised. ; 

[ also have another tie with the corner druggist. For 14 years I 
was a law partner of ex-Senator Millard E. Tydings, of Marvland, to 
whom the retail druggists of Maryland gave their wholehearted 
cooperation and support every time in his long public career that 
he ran for public office. Senator Tvdings believed that the corner 
drug store was the keystone of the economy, like the old general 
store with its cracker barrel and stove. Senator Tydings has often 
said that the fate of the Nation is frequently decided in the corner 
drug store, where they debate all of the problems, social, govern- 
mental, and economic, and he often wondered, gentlemen, that more 
of the men in public life did not appreciate the value to them of the 
interest of the professional corner druggist in their campaigns for 
election. 

[ first became interested in fair trade in 1936, when I was emploved 
by the National Association of Retail Druggists to submit an amicus 
curiae brief in the Illinois and California Fair Trade Act cases, then 
pending before the Supreme Court of the United States. 

In the course of preparing this brief, | spent a month away from 
my office reading all the literature then available on the subject. I 
found little empirical basis for fair trade. The most effective and 
convincing support for it was the famous article of Mr. Justice 
Brandeis on loss-leader selling. 

At that time, the State Fair Trade Acts had been in operation for 
only a short period. 

As has been pointed out, the California act with the nonsigner 
clause, which was the first nonsigner act, was passed in 1932, and these 
cases were decided by the Supreme Court in December of 1936. 

As is well known, the Supreme Court unanimously upheld the 
validity of the State fair trade acts, under the Federal Constitution, 
in opinions written by Mr. Justice Sutherland. 

After these decisions had been rendered, the question was presented 
as to the method best devised to overcome the obstacles to the effective 
operation of the State fair trade acts, arising by virtue of the 
provisions of the Sherman and Federal Trade Commission Acts. 

I was consulted by the National Association of Retail Druggists 
and suggested that, in view of the little practical experience in the 
operation of the fair-trade laws, it would be better to have Federal 
legislation which would enable the States to make the experiment 
without Federal interference, and at the same time defer any declara- 
tion of policy on the national level until the country knew whether fair 
trade, in operation, was in the best interests of the general economy. 

The enabling act approach, which I suggested, was adopted by the 
Congress in the Miller-Tvdings Act, which was passed in 1937. 

This legislation met with some determined opposition, largely from 
those who were engaged in predatory price cutting, and there were a 
few Members of the Congress who were opposed to the legislation 
upon the ground that low prices were inevitably in the best interest 
of the consumer and the ecorfomy as a whole. 

Fair trade acts are in effect in 45 States. Only three—Missouri, 
Texas, and Vermont—do not have them. 
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All 45 State acts were passed, with few or no dissenting votes, i), 
the State legislatures in spite of venomous and bitter opposition |), 
the predatory price cutters and the press. And not a single act has 
been repealed, although in several States the predatory price cutters 
have had repealers introduced. 

Since the enactment of the Miller-Tydings Act, State experiments - 
tion has gone on, and I can say, without fear of contradiction, tha: 
fair trade has fully demonstrated itself to be in the interest of the 
general economy. 

In fact, it would seem that the time has almost arrived when a 
declaration of national policy on the subject would be in order 
What is good for 45 States should be good for the Nation. 

Nevertheless, in order that it cannot be said that fair trade was 
not given every opportunity to demonstrate itself on the State level, 
I heartily support an enabling act which will adequately permit the 
experimentation to go on without Federal interference. 

After 14 years, during which it was believed that the Federa! 
obstacles to successful experimentation in fair trade had been elimi- 
nated by the Miller-T'ydings Act, the Supreme Court of the United 
States in the Schwegmann decision seriously impaired the effectiveness 
of the State laws when it ruled that the cause of action against non- 
signers of vertical resale price maintenance agreements could not be 
availed of without violating the Federal antitrust laws. 

This was a great shock to proponents of fair trade, and most of us 
still feel that the reasoning of the dissenting opinion in the Schweg- 
mann case should have prevailed. 

As a coauthor, with Mr. Edward S. Rogers, of the Miller-Tydings 
Act, I can say that the omission of any reference to the nonsigner was 
not an oversight. It was deliberate, because as legislation designed 
to make the State acts effective, it was thought, as the minority of 
the Supreme Court decided, that every provision of the State acts 
tending to implement fair trade would be given full effect. 

The legislation now before the Congress is directed toward over- 
coming the new obstacles to effective State experimentation raised 
by the Schwegmann and Wentling decisions. 

In the Wentling case (Sunbeam v. Wentling, 185 F. (2d) 503 (1950); 
vacated and remanded 341 U. 5S. 944 (1950)), decided by the Court 
of Appeals for the Third Circuit several months prior to the decision 
of the Schwegmann case, a manufacturer sought to enjoin a Pennsy!|- 
vania mail-order house from selling goods to purchasers in other 
States at less than minimum prices established under the Pennsylvania 
fair-trade law. 

Judge Goodrich decided that the Fair Trade Acts must be con- 
strued so as not to apply to interstate transactions. 

This decision pointed the way to destroying the effectiveness of 
State fair-trade laws by making it possible for mail-order houses to se'l 
directly to consumers at less than the minimum price stipulated in a 
fair-trade contract effective in the State of the purchaser to which the 
goods were shipped. 

What the legislation now before the Congress seeks to do is just what 
the Congress thought it was doing in 1937, when it enacted the Miller- 
Tydings Act, no more and no less, and what everyone else thought the 
Congress had done until the unfortunate and, as I see it, unsound 
Schwegmann and Wentling decisions were rendered. 
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Accordingly, the only effective way to meet this situation is to pro- 
vide for injunctive relief when and under the same conditions and 
principals injunctive relief against threatened conduct which will cause 
loss or damage is granted by courts of equity, under the rules govern- 
ing such proceedings, to be issued in any court of competent jurisdic- 
tion of the several States, or of the United States, having jurisdiction 
over the parties. 

By this method, signers, as well as nonsigners, of vertical resale price 
maintenance agreements, can be effectively prevented from selling 
fair-traded merchandise below the stipulated minimum resale price. 

Now, as to the impact of the experimentation in fair trade in the 
{5 States on the general economy. 

As I see it, first and of foremost importance, is the effect of fair 
trade on the monopoly of retail distribution. 

The chains and other cut-raters have, in recent vears, created a 
serious problem in the enforcement of the Federal laws against monop- 
oly. There is no need to point out that, with their vast resources and 
the resultant purchasing power and ability to produce and sell direct 
and control the sources of their supply, these outlets have been able 
to operate at a much lower margin of profit than their independent 
competitors. But, as is well known, under a competitive system of 
free enterprise, sooner or later, if this trend continues, the independent 
distributor will be destroyed, and then monopoly will be able to estab- 
lish prices at whatever level it may see fit. 

It is, therefore, a powerful deterrent of monopoly to keep the inde- 
pendent businessman alive and in competition. 

The loss leader lures the customer into the store in the hope that he 
will be able to buy, not only the well advertised merchandise of hich 
quality, offered at less than cost, but other merchandise at similar 
bargain prices. 

What happens is that, by one device or another, he is usually dis- 
suaded from purchasing the advertised brand for another private 
brand of the seller and he is also sold other nonbranded merchandise 
at an exorbitant price. 

lt is to prevent these sharp practices that fair trade was devised 
and it has prevented them, at least until the decision of the Supreme 
Court in the Schwegmann case. 

| cannot overemphasize the fact that, primarily, the State fair- 
trade laws are a deterrent of monopoly. I cannot overemphasize the 
light way in which violation of the antitrust laws is treated by the 
monopolists and their representatives. In a recent investigation in 
Baltimore City, in which I took part, two of the most eminent mem- 
bers of the legal profession in this country stated, with reference to a 
corporation convicted of violating the Sherman Act, that the convic- 
tion was a “‘badge of honor” and an ‘‘accolade.”’ 

And yet, there is no criminal offense, not even murder, rape, or 
burglary, that has a more serious effect on every man, woman, and 
child in this country. 

Why do I say that deterrent of monopoly is the primary aim and 
objective of fair-trade legislation, and that it is only incidentally that 
the small-business man and the consumer are protected? 

In the first place, the State fair-trade acts and the Miller-Tydings 
\ct and the legislation now before the Congress, specifically prohibit 
any kind of horizontal agreement; and in the second place, they apply 
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only to commodities which are in free and open competition with 
commodities of the same general class produced by others. 

This means that manufacturers, wholesalers and retailers canno} 
get together for the purpose of establishing prices. Only vertical resale 
price maintenance is permitted. 

This means further that a manufacturer of a branded commodity 
dare not establish a price which will be unreasonable and which wil! 
put him out of competition with other manufacturers manufacturing 
commodities of the same character. 

The opponents of fair trade often say that fair trade penalizes the 
efficient distributor at the expense of the inefficient. But that areu- 
ment presupposes that the minimum price established by the manu- 
facturer is the price at which the article can be sold by the least 
efficient. distributor, whereas the manufacturer who established such 
a price would, of course, price himself out of the market. 

Fair trade, in practice, has resulted in bringing the customer into 
the store of the small-business man, where he can purchase the fair- 
traded merchandise at a reasonable price, usually not sufficient to 
give a substantial profit to the distributor, and the storekeeper is 
thereby enabled to sell the customer other merchandise, not fair- 
traded, at a larger margin of profit. 

The neighborhood druggist, with whose business I am most familiar, 
does not earn a livelihood on his fair-traded items. While it is true 
that they comprise a large part of the items in his store, he prefers 
to sell the customer unbranded merchandise, in which his profit is 
greater. But he can’t sell any merchandise, unless he can get the 
customer to come into his store, and the fact that the fair-traded items 
cannot be purchased elsewhere at a lower price has the effect of 
enabling him to hold on to his customers. 

For example, if 100 nationally advertised aspirin tablets are fair- 
traded at 59 cents, while he will not try to switch the customer from 
that product to his own brand o7 aspirin, he will prefer to sell his own 
brand at 19 cents, because he has a greater margin of profit. And 
there is a possibility that he may be able to sell the customer some 
other unbranded merchandise, on which he has an adequate margin 
of profit. 

This does not mean that the nationally advertised brand is sold 
at an excessive price. Just as we usually have more confidence in « 
medical specialist, when we have a complaint in his field of specializa- 
tion, so many of us prefer to buy the nationally. advertised mer- 
chandise, a large part of the cost of which to the manufacturer is made 
up of promotion expense. A nationally advertised brand of aspirin 
has been produced by a specialist in the manwiacture of aspirin, and 
we are willing to pay more for it because of the added protection we 
feel we have in buying the product of a specialist. Moreover, as in 
the case of aspirin, the nationally advertised product—although it is 
true, that aspirin is aspirin—is of a superior quality. For example. 
nationally advertised aspirin, when used as a gargle, will rapidly 
dissolve in hot water, whereas the aspirin made by your neighborhood 
druggist will not. 

Moreover, the margin of profit on fair-traded merchandise takes into 
consideration, in part at least, the additional service that the cus- 
tomer receives from the neighborhood druggist, which he does not get 
from the cut-rater, such as credit, 24 hours’ service, and delivery 
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With all these advantages in dealing with vour neighborhood drug- 
gist, the customer will be reluctant to come into the store if he knows 
that he can get a nationally advertised product for less than a fair 
price at some other store. 

It is clear, therefore, that the survival of the neighborhood druggist 
depends on his ability to hold his customers and not have them lured 
away by the offer of nationally advertised merchandise at less than 
the prevailing price therefor and at less than cost, or cost and a reason- 
able profit. 

Nor is the consumer prejudiced, because a survey of the drug in- 
dustry has shown that the prices of fair-traded items have increased 
considerably less in the last 14 vears than the prices of non-fair-traded 
items. 

Under OPA, which was created to protect the consumer, and it can- 
not be denied that its price provisions allowed no more than a reason- 
able minimum profit at best, during the period from 1939 to 1947, the 
prices on fair-traded drugs and toiletries increased only 3.1 percent, 
as compared with food, up 103.7 percent; apparel, up 85.1 percent; 
house furnishings, up 81.5 percent; rent, up 4.7 percent; fuel, ice and 
electricity, up 20.7 percent; and miscellaneous items, up 38.5 percent. 

It is evident from these figures that fair-traded products purchased 
in the drug store not only advanced less in price to the consumer, but 
he was supplied with merchandise of high quality; while mark-ups on 
non-fair-traded items shot up out of reason, and products of inferior 
quality were not infrequently substituted. 

The inefficient distributor cannot long survive, with or without 
fair trade; but the small independent, efficient distributor, under fair 
trade, will be able to survive and earn a fair livelihood, without any 
prejudice whatsoever to the consumer. In fact, with the additional 
service he gives, for which the consumer pavs very little, the consumer 
is much better off purchasing from the sinall-business man, particu- 
larly from the long-range point of view, because with a monopoly of 
distribution, the seller has it in his power, and will exercise that power, 
to set the price at whatever level he may see fit without fear of com- 
petition. 

\s I have previously stated, the legislation before the Congress is 
designed only to continue the experiment in fair trade on the State 
level without interference by the Federal Government. While fair 
trade has demonstrated that it will work; that it deters monopoly ; 
that it is of inestimable value to the small-business man and the 
consumer, it is not necessary for the Congress at this time to declare a 
national policy in support of vertical resale-price maintenance of 
branded commodities. 

All we ask is that the Congress permit the experiment to be con- 
tinued, without interference (as it thought it was doing when it passed 
the Miller-Tydings Act), and we hope and believe that it will not be 
long before vertical resale-price maintenance of branded commodities 
will be legalized throughout the land as a matter of fundamental 
national, as well as State, economic policy. 

Now, before concluding, 1 would like to comment briefly on the 
pending McGuire bill. 1 think the MeGuire bill is intended to correct 
the obstacles which have been raised by the Sehwegmann decision. 

However, it does not even attempt to correct the situation regarding 
the mail-order houses, which arises by reason of the Wentling decision, 
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1 think there are four objections to the McGuire bill in its present forn, 
If you would like me to, I will state them. 

First, it seems to me that it is preferable to amend the Sherman A>; 
section 1 of the Sherman Act, rather than the Federal Trade Comiyis- 
sion Act, because by amending section 1 of the Sherman Act, you 
eliminate having on your statute books two sections, namely, section | 
of the Sherman Act with the Miller-Tydings Act incorporated in it, 
and another section of the Federal Trade Commission Act coveriny 
the same territory. That is my first objection to the McGuire bill as 
it is now written. 

Secondly, I think that the language of the McGuire bill could |, 
clarified. 

Thirdly, I think that the provision for criminal penalties in the 
MeGuire bill is bad, because the fair-trade acts of vertical resale-price 
maintenance of branded commodities is a voluntary act of the manu- 
facturers in which the Government plays no part, and I feel that the 
Government should continue to play no part, and resale prices should 
be maintained by private civil suits rather than by governmental 
action. 

Mr. MecGetre. I think you will be pleased to hear that there is an 
amendment offered to delete that at the present time. 

Mr. Levy. Now, fourth, I think the McGuire bill in its present 
form does not meet the situation created by the Wentling decision. 

About 10 days ago I met with five lawyers who are outstanding in 
the field of fair trade. They all represent big drug houses, and one 
of the gentlemen represents the National Wholesale Druggists Asso- 
ciation, and we prepared a bill which we think will adequately take 
care of the situation and eliminate a lot of needless litigation, because 
it is time that we got down to business and it was not necessary to 
have any further litigation to determine just what the rights of the 
parties were, under the State fair-trade acts and the Federal legisla- 
tion. I only have one copy of that bill which T shall be very glad, 
if the committee wishes to consider it, to submit for consideration 
I might say, without in any way including myself in that category, 
that the five men who collaborated in the preparation of this bill, 
were in my opinion the outstanding experts in the field of fair trade 
in this country. 

Mr. McGuire. The committee will be very grateful to vou. 

(The bill is as follows:) 


A BILL To amend the Act entitled “An Act to protect trade and commerce against unlawful restraints 
and monopolies,’ approved July 2, 1890, and for other purposes 


Be it enacted by the Senate and House cf Representatives cf the United States of 
America in Conaress assembied, That section 1 of the Act entitled ‘An Act. to 
protect trade and commerce against unlawful restraints and monopolies,’’ approved 
Julv 2, 1890, be amended to read as follows: 

“Section 1. (a) Every contract, combination in the form of trust or othier- 
wise, or conspiracy, in restraint of trade or commerce among the several States, 
or with foreign nations, is hereby declared to be illegal. Every person who shia! 
make any such contract or engage in anv such combination or conspiracy slial! 
be deemed guiltv of a misdemeanor, and, on conviction thereof, shall be punished 
by fine not exceeding $5,000, or by imprisonment not exceeding one year, or !) 
both said punishments, in the discretion of the court. 

“(b) Nothing contained herein or in any of the antitrust laws or other laws 
of the United States shall render illegal any contract or agreement prescribing 

a stipulated or minimum price, or prices, or requiring a vendee to enter into a 
sean or agreement prescribing a stipulated or minimum price or prices fo! 
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the resale of a commodity which bears, or the label or container of which bears, 
the trade-mark, brand, or name of the producer or distributor of such commodity 
and which is in free and open competition with commodities of the same general 
class produced or distributed by others, when vertical contracts or agreements of 
that description are lawful under any statute, law, or public policy now or here- 
after in effect in any State, Territory, or the District of Columbia in which such 
resale is to be made, or to which the commodity is to be transported for such 
resale or for delivery to a vendee pursuant to a sale. 

c) Nothing contained herein or in anv of the antitrust laws or other laws of 
the United States shall render illegal the exercise or enforcement of any right or 
right of action created by any statute, law, or public policy now or hereafter in 
effect in any State, Territory, or the District of Columbia, which provides ir 
substance that wilfully and knowingly advertising, offering for sale, or selling any 
commodity at less than the price or prices stipulated in any such contract or agree- 
ment whether the person so advertising, offering for sale, or selling is or is not a 
party to such contract or agreement, is unfair competition and is actionable at 
the suit of any person damaged thereby. 

“(d) Whenever by contract or agreement described in subsection (b) a stipu- 
ated or minimum resale price or prices may be established for a commodity in 
any State, Territory, or the District of Columbia, where such a contract or agree- 
ment is lawful, it shall be an act of unfair competition, actionable at the suit of 
any person damaged thereby, willfully and knowingly, in interstate commerce, to 
advertise for sale, offer for sale, or sell, or to have transported for sale or resale, 
or to deliver pursuant to a sale, or otherwise deliver, such commodity in any such 
State, Territory, or the District of Columbia, where such a contract or agreement 
is lawful, at less than the price or prices so established in such contract or agree- 
ment, whether the person so advertising, offering for sale, or selling is or is not a 
party to any such contract or agreement. Any person, firm, corporation, or 
association injured in his business or property because of the violation of this 
subsection (d) shall be entitled to sue for and have injunctive relief against 
threatened loss or damage by a violation of this subsection (d) when and under 
the same conditions and principles as injunctive relief against threatened conduct 
that will cause loss or damage is granted by courts of equity, under the rules 
governing such proceedings, and upon the execution of proper bond against 
damages for an injunction improvidently granted and a showing that the danger 
of irreparable loss or damage is immediate, a preliminary injunction may issue 
in any court of competent jurisdiction of the several States, or of the United 
States, having jurisdiction over the parties. 

“(e) Neither the making of such contracts or agreements as described in sub- 
section (b) nor the exercise or enforcement of any right or right of action as 
described in subsections (c) and (d) shall be an unfair method of competition 
under section 5, as amended and supplemented, of the Act entitled, ‘An Act To 
Create a Federal Trade Commission, to define its powers and duties, and for 
other purposes,’ approved September 26, 1914. 

(f) Nothing in this Act contained shall make lawful any horizontal contract or 
agreement, providing for the establishment or maintenance of stipulated or 
tninimum resale prices on any commodity herein involved, between manufacturers, 
or between producers, or between wholesalers, or between brokers, or between 
factors, or between retailers, or between persons, firms, or corporations in com- 
petition with each other.”’ 


Mr. McGuire. We are very grateful to you. 

Thank you very much. 

The committee will adjourn. We meet tomorrow morning at 10 
o'clock and we would like witnesses to be here on time because a lot 
of us have engagements for the afternoon. We will adjourn. 

(Whereupon, at 5:05 p. m., the subcommittee recessed to reconvene 
at 10 a.m. Friday, February 8, 1952.) 
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FRIDAY, FEBRUARY 8, 1952 


House or ReprReESENTATIVES, 
SUBCOMMITTEE OF THE CoMMITTE! 
ON INTERSTATE AND ForeIGN ComMERCE, 
Washington, D.C. 
The subcommittee met at 10:15 a. m., pursuant to adjournment, 
in room 1334, New House Office Building, Hon. J. Perey Priest 
(chairman of the subcommittee) presiding. 
Mr. Priest. The subcommittee will come ro order. 
We are meeting again this morning for continuation of hearings on 
the bill, H. R. 5767, of our colleague, Mr. McGuire. 
Our first witness this morning will be Mr. Roy Warnack. 
Mr. Warnack, will you come forward, please? 


STATEMENT OF ROY S. WARNACK, FORMER PRESIDENT AND 
SECRETARY, CALIFORNIA PHARMACEUTICAL ASSOCIATION, 
LOS ANGELES, CALIF. 


Mr. Warnack. Gentlemen of the Interstate and Foreign Commerce 
Committee, my name is Roy 8. Warnack. I operate the Warnack 
Pharmacy, 1000 South La Brea, Los Angeles, Calif. I have been a 
drug-store owner for 33 years and a licensed pharmacist since 1910. 
I am a past president of the California Pharmaceutical Association, 
and for 15 years | served the organization as its executive secretary. 
I was the secretary of the association from 1930 to 1945 and was active 
in fair-trade matters prior to the introduction of the original fair-trade 
bill in the State of California in 1931. The first fair-trade law was 
passed at the 1931 session of the California Legislature. 

The small-business people of my State had come to the conclusion 
that because of the deplorable situation in retailing and because they 
did not believe national legislation such as the Capper-Kelly bill 
would be passed by the Congress, if they expected to get any relief, 
it would have to be at the State level. The California bill followed 
rather closely the language of the Capper-Kelly bill. It legalized 
contracts and agreements prescribing minimum resale prices. Since 
such contracts and agreements would only affect persons who had 
signed them and since manufacturers who desired to operate under the 
act were unable to make contracts with all retailers selling their goods, 
it soon became apparent that the fair-trade law would be ineffective 
unless contracts written pursuant to it could be extended to those 
persons who had not signed such contracts. 

Consequently, at the 1933 session of the legislature an amendment 
was made to the original bill containing the nonsigner clause, which, 


18] 





182 MINIMUM RESALE PRICES 


subsequently, became a part of all the fair-trade acts enacted in other 
States. The nonsigner clause enables fair-trade laws to perform t{}\. 
function which the name implies. It extends enforcement of ty 
provisions of contracts to nonsigners. It does not say that a non- 
signer who violates the provisions of a contract is subject to the terms 
of the contract as such, but the nonsigner clause establishes a pub!ic 
policy and declares that the violator has been guilty of unfair com- 
petition, and, by reason of that fact, his violation is actionable an 
the law says, “at the suit of any person damaged thereby.” 

Under the terms of the amended act, fair trade became a vital force 
in the prevention of loss-leader selling and other abuses in retailing 
Small business was saved from ruin. Other States enacted fair-trac; 
laws until, at present, there are 45 with laws similar to that of Cal). 
fornia. Naturally, these laws were attacked by monopolistic in- 
terests, and those concerns with large capital who did not wish to giv: 
up loss-leader selling as a weapon to crush small business. They con- 
tested the constitutionality of fair-trade laws. Several of these suits 
ended in the United States Supreme Court, which held that the fair- 
trade laws as enacted in the States were constitutional. 

Il am here to present a statement as a proponent of H. R. 5767 
This bill has a single purpose. The object is to restore to the several! 
States the right to freely and fully use their fair-trade laws.  Fair- 
trade laws have been enacted in 45 States. They represent a phil- 
osophy of fair trading and a belief in the soundness of economic sta- 
bility which they bring about. They were initiated as a public policy 
and have continued as such throughout the years. The public as a 
whole have supported these laws, for the few sporadic attempts at 
repeal in a limited number of States have met with no public or legis- 
lative support. If all the fair-trade laws in the States which enacted 
them were taken from the statutes at one stroke, | am sure these laws 
would be reenacted. The have proven to be a stabilizing influence in 
orderly marketing and in fair prices to consumers. A demonstration 
of a belief that legislative bodies are aware of the benefits to the people 
of these laws was shown by the California Legislature at its last session 

When the United States Supreme Court handed down its decision 
in the Schwegmann case, the California Legislature introduced a joint 
resolution memorializing the Congress to: 
immediately consider and act upon legislation to permit the execution of fair-tra: 
contracts binding upon both those who sign such contracts and upon nonsigners 
in order that the validity of the fair-trade acts of California and of the othe: 
States of the Union shall be reestablished and in order that widespread price war- 
and the resulting hardships therefrom may be avoided. 

A copy of this assembly joint resolution is filed with this statement 
[ts preamble is significant in that it calls attention to the general vali 
of fair trade and that it wants no part of the jungle warfare in business 
that it believes would result in the absence of fair-trade laws. 

Many surveys have been made throughout the vears regarding thie 
effect of fair trade on prices. Beeause California enacted the firs! 
fair-trade law, we have in our State had wide and varied experienc: 
with its working. As secretary of the California Pharmaceutica! 
Association, T made an extensive survey, probably the first of its kind 
covering a wide range of popular drug-store merchandise. The prices 
prior to our fair-trade law were compared with prices operating under 
fair-trade contracts. 
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This survey was made in the spring of 1936 at the request of the 
National Association of Retail Druggists. The purpose behind the 
survey was to furnish evidence to the committee of the Congress at the 
hearings on the Miller-Tydings bill. This survey when completed 
comprised 165 pages of manuscript. It showed a marked over-all 
decrease in prices to consumers of branded merchandise under fair 
trade. 

How was this done? is the logical question vou would ask. The 
answer is that when manufacturers established a minimum price on 
their products and retailers knew they could be competitive by selling 
at that price, the general tendency throughout the State was for re- 
tailers to sell at that minimum, although it was lower than the price 
at which they had been selling. 

The end result was that a wider and more equitable distribution of 
merchandise was brought about; the retailer profited if he sold at a 
lower price because his volume increased substantially, and the 
consumer profited because although far away from large business 
centers, they could buy for less than they were accustomed to paying. 
The only people who did not like it were those monopolistic enterprises 
who wanted to use the good name of reputable manufacturers for their 
own selfish purposes. They wanted to engage in price juggling; to the 
ultimate detriment of the consumer, and the immediate destruction 
of small-business concerns unable to afford the luxury of bankruptey. 

Subsequently, the National Association of Retail Druggists joined 
with others in making a national survey which gave additional em- 
phasis of consumer benefits under fair-trade laws. 

Other witnesses have brought to your attention evidence of the 
favorable influence that fair trade has had upon the price structure 
of various commodities. I am more cognizant of fair trade in its 
relation to drug products. I am familiar with the prices on trade- 
marked goods before and after fair-trade laws. The United States 
Bureau of Labor Statistics states that the cost of living has gone up 
S7 percent since 1939. Fair-traded drug products have only advanced 
10's percent in that period. If prices on other commodities could 
match that record, there would be no need of any form of price control 
by government. 

| wish that I could sense the kind of testimony to prevent here that 
would do the most to create a favorable influence for the bill under 
consideration. Without ego, I say that I am familiar with all phases 
of the subject. It is a large question and to discuss its every facet 
would take a great amount of time. Either its main features would 
have to be quickly highlighted or a single point more thoroughly dis- 
cussed. The choice is a difficult one to make. I have taken an 
active interest and part in fair trade since its birth. Neither | nor 
any other small-business man can afford to see it die. The Nation 
cannot afford the jungle-business practices and chaos that its passing 
will ultimately produce, when monopoly in retail distribution gets 
into full swing. 

| have been continuously in business before the first fair-trade 
law was passed. In fact, since 1918. By 1931, the year of the 
first fair-trade law, the squeeze by big-money operators was closing 
in on small independent retailers and taking its toll. That | and 
thousands of other small retailers are in business today may be largely 
credited to fair trade. The fair-trade laws arrested the monopolistic 
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trends of big business in retail distribution and brought about , 
system of fair play and decency in retailing. 

The small retailer could compete with the giant, not by having 
profits assured to him; fair trade doesn’t guarantee profits to anyone. 
and there are failures now as there always have been; but because the 
ugly and immoral weapon of below-cost selling was taken from the 
giant; he could no longer use this force to drive small business to the 
wall. 

I believe that I can successfully defend fair trade as a philosophy 
of marketing. I believe I can defend fair trade as a business stabilizer 
in our national economy, and I believe I can defend fair trade as , 
social good. 

I do not believe that is my purpose here. If this committee is 
interested in these phases of the subject, they are fully amplified in 9 
number of addresses made at the 1947 Convention of the Nationa! 
Association of Retail Druggists and printed in the National Associa- 
tion of Retail Druggists Journal of October 20, 1947, and in an articl; 
captioned: “Fortune magazine answered,” printed in the National 
Association of Retail Druggists Journal of July 4, 1949, which was in 
the nature of an answer to an article appearing in the January 1949 
issue of Fortune magazine, entitled “The not so Very Fair Trade 
Laws.”’ 

Because of the importance of this material and its bearing on the 
pending bill, I ask that it be printed in the appendix of the hearings. 
Copies of this material accompanies this statement. 

Certainly the Congress is concerned and rightly so with what is 
good for the people of this country, but the present question is not of 
that issue. It is upon the question of the right of the several States 
to determine for themselves public poliey within their own boundaries 
And it would appear to be a normal act of the Congress to assist and 
implement the States in carrying out these public policies, if by so 
doing the general welfare is not harmed. 

The United States Supreme Court has on any number of occasions 
stated that the Congress may, if it chooses, do these things. It has 
said that Congress may regulate—that it may share regulation with 
the States—or that it may adopt as a Federal policy State schemes of 
regulation. 

In the present case, we are asking for an enabling act which merely 
reiterates, but more clearly and with certainty, the reestablishment of 
a policy that has been in effect since 1938. 

It does not ask the Congress to initiate new law or a new national 
policey—but it asks for a restatement of policy which will grant to thi 
States a continuing right to make full use of their declared publi 
policy, simply because the courts have said the Miller-Tyvdings amend- 
ment does not give us the right to do the things we have been doing. 

The passing of fair-trade laws by nearly all of the States was prac- 
tically a mandate to Congress to pass an enabling act to permit ful! 
use of the fair-trade laws within the States. Practical and effective 
use was impossible without the Federal enabling act. 

Congress did pass such a law, the commonly referred to Miller- 
Tvdings amendment which was approved in 1937. The purpose of 
this amendment was to permit the States to operate under their 
fair-trade laws and there was never any doubt that the permissive 
right extended to all of the provisions in these laws. Right of action 
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was employed and the courts continued to grant injunctive relief 
against violators whether they had or had not signed contracts stipu- 
lating minimum resale prices. Then came the Schwegmann Brothers 
vy. Calvert Distillers Corporation case. You gentlemen are familiar 
with the court’s decision in which it held that a nonsigner of a fair- 
trade contract could not be bound by the terms of a contract stipulat- 
ing a minimum resale price, if the merchandise so sold had entered 
into interstate commerce. 

The United States Supreme Court had previously held the fair- 
trade laws to be constitutional. The Schwegmann v. Calvert decision 
did not invalidate the State laws. They are still valid as State laws, 
but practically they are of little value as such unless the bill before 
you is enacted to restore the protection afforded by the Miller-Tydings 
amendment. 

The Miller-Tydings amendment operated successfully for more than 
13 years. Its validity was attacked because of the failure to include 
in its text the words contained in the nonsigner clause of the various 
State laws, although proponents of the Miller-Tydings bill and the 
legislators knew the purpose of the bill was to enable the States to 
operate under the provisions in these State laws, since by their enact- 
ment they certainly constituted a public policy. 

But the action of the court puts us right back where we started. 

So we are asking you to reenact this measure and to include in its 
provisions such words as will leave no doubt of its meaning and intent. 

[ believe the bill before you accomplishes this purpose. It permits 
“contracts and agreements prescribing minimum or stipulated prices.” 
It writes the nonsigner clause in the body of the bill, and this is its 
very lifeblood, for, without it, the bill is valueless, and it covers the 
situation created by the Wentling decision. 1 am not asking you to 
recommend legislation that establishes a national policy with respect 
to fair trade, although I might well wish that this could be done, nor 
to pass legislation that adds anv burden of cost to government, but to 
reaffirm the rights of the States to continue a public policy they find 
helpful to the States’ economy and socially desirable. 

The whole trend of business legislation in the various States over 
several decades has been toward complete disapproval of cut-throat 
merchandising methods. Fair play and the right to engage in business 
by small enterprise and the right to compete under laws that rule 
out the law of the jungle have held the attention of legislators. Thus 
we have not only fair-trade laws but unfair practices acts which forbid 
selling below cost and prevent other deceptive and dishonest practices. 

The small-business people who remember the 1920's and 1930's, 
and I am one of them, recall the price chaos of those days and the 
difficulty of keeping head above water. Hundreds of small dealers 
in my city were on the verge of bankruptcy during this period. About 
75 percent of the retail druggists were on the ec. o. d. list. 

After the fair trade-laws became operative, conditions gradually 
got better. The small dealer who was willing to work survived and 
prospered because he was at last able to compete on a basis of price 
and service. He did not have to buck up against loss-leader selling 
by monopoly. 

Small-business men of the Nation desperately need the fair-trade 
laws; the corner grocer, the hardware dealer, the corner druggist of 
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this generation and the countless numbers of small-business people 
of coming generations cannot survive without them. 

No other single thing I can think of will contribute as much to the 
preservation of small business as a continuation of the fair trade laws 
and they cannot continue with effect unless the bill before this commit- 
tee becomes law. Small business can survive and become a competing 
force to prevent monopoly in this country if given a fair break under 
rules that prevent the crushing and destroying effect of loss-leader 
selling. 

And as a competing force, the independent dealer serves well the 
Nation's economy. He helps to keep the average price level low. 

This committee is considering a bill of tremendous importance to 
our people. It is an enabling measure, yet it subscribes to a principle 
of fair play that can mean life to thousands of small business concerns. 
I trust an analysis of the testimony brought before you will convince 
you of the need for this legislation and that you will favorably report 
it. 

Thank vou. 

Mr. Priest. Mr. Warnack, you made reference to some materia! 
that you requested be printed in the appendix of the hearing. I have 
not seen that material. How much is there of it? 

Mr. Warnack. Well, the material covers several addresses made at 
the meeting I referred to, and it outlines the philosophy of fair trade, 
explains the need for it, and goes more fully into detail. IT would say 
perhaps seven or eight thousand words. It is three or four addresses, 
covering about an hour’s presentation at this session. 

Mr. Priest. I was asking the question, because so many times we 
get our records very bulky by including material, when the same 
purpose can be accomplished if we accept it for the files of the com- 
mittee and the study of the committee. I wonder if it would be 
agreeable if we accept it for the files of the committee as an exhibit, 
to have it available. 

Mr. Warnack. That is perfectly agreeable. 

Mr. Priest. We will accept it, without objection, then, for the 
committee files. 

Mr. Warnack. This is the extent of the material, Mr. Priest, and 
we will file it for vour use in whatever way you wish to use it. 

Mr. Prresr. Thank you. 

If there are no questions, Mr. Warnack, we wish to thank you for 
your statement. 

Mr. Warnack. Thank you, Mr. Chairman. 

Mr. Priest. Before Mr. Zickerman starts his testimony, at this 
point I will ask that there be inserted in the record a statement by Dr. 
Robert P. Fischelis, secretary and general manager of the American 
Pharmaceutical Association, with headquarters at Washington, D. C. 

(The statement referred to is as follows:) 


STATEMENT BY RorerT P. FIscHevis, SECRETARY AND GENERAL MANAGER, 
AMERICAN PHARMACEUTICAL ASSOCIATION 


The American Pharmaceutical Association, now in the one hundredth year of 


its existence, is the only national pharmaceutical assoviation which represert 
individual pharmacists regardless of where they practice their profession or 

what field of pharmaceutical activity they may be engazed. It therefore reflect 
&@ cross section of opinion of pharamacists engaged in retail practice either : 





men 
follo 
oa 


Sch 
Stat 


non: 
exist 
hety 
pros 
Tvd 
Sehi 

T 
all b 
of th 
actiy 
to t! 
sery 


Mill 


MINIMUM RESALE PRICES 187 


pharmacy or drug-store owners or employees, hospital pharmacists, manufacturing 
pharmacists, wholesalers, or governmental and institutional pharmacists. 

Our association now has more than 15,000 active members and about 10,000 
associate (student) members. About 75 percent of the active membership is 
made up of pharmacists who practice in retail establishments and hospitals. 
The rest are in Government activities, teaching, wholesaling, manufacturing, or 
control and research activities. Our associate members are students in more 
than 65 colleges of pharmacy. The State pharmaceutical! associations are all! 
affiliated with us through representation in our house of delegates. We constitute 
the national professional! society of the pharmacists of America, bearing the same 
relation to pharmacy as the American Medical Association does to physicians or 
the American Bar Association to lawyers. 

Although the American Pharmaceutical Association is not a trade association, 
the fact that prescriptions of medical practitioners are compounded and dispensed, 
and drugs, medicines, and poisons are sold at retail in many pharmacies of the 
United States, which are also engaged in the sale of proprietary medicines, cos- 
meties, and other branded merchandise, makes it necessary for us to take cog- 
nizance Of legislative proposals affecting the business policies of these establish- 
ments. 

At the annual convention of the American Pharmaceutical Association, the 
following resolution was passed: 

“Whereas the recent decision of the Supreme Court of the United States in the 
Schwegmann case has dealt a severe blow to the effective application of the 
State fair-trade laws, and 

“Whereas this decision has had a serious effect upon the professional as well 
as upon the economic life of pharmacy and the retail drug industry, and 

“Whereas as a result of said decision, it becomes necessary to amend the Miller- 
Tydings law to correct the existing weakness of such law, therefore be it 

“Resolved, That the American Pharmaceutical Association endorse and approve 
any movement and effort which, in the judgment of the council is practical and 
constructive, to amend the Miller-Tvdings law to the end that the State fair-trade 
laws may be restored to their former effectiveness by the inclusion therein of a 
nonsigner clause and such other provisions as may be necessary to strengthen the 
existing status of fair trade.” 

The council of the association, which acts for the association in the interim 
between conventions, has given consideration to H. R. 5767 and believes that its 
provisions offer a practical and constructive means of correcting the Miller- 
Tydings Act so as to meet the adverse decision of the Supreme Court in the 
Schwegmann case and carry out the original intent of Congress 

The fact that the cost of the average prescription for drugs is within reach of 
all but the indigent in our population has been due in large measure to the ability 
of the American drug store to maintain itself by means of its general morchandising 
activities. The professional services supplied when, as and if needed at prices 
to the consumer which do not reflect the actual high cost of such professional 
service, is possible only because State fair-trade laws, made fully effective by the 
Miller-Tydings Act, have enabled the individual retail pharmacist to survive the 
destructive effects of predatory price cutting. 

From the earliest days the pharmacist has been under the responsibility of 
not overpricing his work, for if his prescriptions were charged at a price which 
the patients could not afford to pay, they might be foreed to do without them 
and if they did, the skills of the physician would fail because the patients did not 
receive the drugs necessary to implement them. 

The temptation to use inferior ingredients, to compound prescriptions less 
carefully, or to charge exorbitant prices, have all been lessened as opportunities 
for increased earnings have been opened up to the pharmacist through the addi- 
tion of other departments to his establishment. If the prescription department 
of a modern drug store were organized as a separate shop, if it had to carry all the 
overhead expenses of an individual business, if it catered only to persons who came 
into the shop to have a prescription filled and who did no other purchasing there, 
the rates charged for its prescriptions would have to be decidedly in excess of the 
current general level of charges. Furthermore, the number of such shops would 
be so few as to seriously hamper the convenience and emergency needs of the 
average family. 

Nor must the battle of the brands be overlooked. There are usually more than 
Ol often several—trade-named articles in direct competition with each other 
lhe manufacturer may technically be free to set the minimum retail price, but 
he does so at his peril, unless he casts a practiced eve upon what his competitors 
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are doing. If he fixes the prices too high he runs the hazard of losing patronage 
He must also take into account the prices at which unbranded goods which are 
the equivalent of or even identical with his own article are sold. Consequently, 
acceptance May dictate a premium price, but this premium must not be so grea: 
as to deflect patronage to less-known brands. 

In a word, assuming that each article offered for sale pavs its own way, com- 
petition fixes prices just as clearly under fair-trade laws as it does without them 
What is accomplished by fair-trade acts is a prohibition upon the use of trade- 
named goods as loss leaders thus preventing predatory competition. 

A host of small drug stores the country over are operated by pharmacists who 
in whole, or in part, own them and who themselves compound prescriptions 
The existence of these drug stores is threatened by establishments which ar 
built to dispose of goods in volume and to make easy and quick turn-overs, A 
substantial part of the income of all drug stores comes from over-the-counter 
sales. These over-the-counter sales consist of medicines of one sort or another, 
bearing distinct trade names and put up in sealed packages. It consists also of a 
multitude of branded goods other than drugs and medicines, such as toothpastes, 
soaps, cosmetics, and the like. If, under the fair-trade laws the manufacturers 
are permitted to establish minimum resale prices, the margin between what the 
drug store pays and the price at which it sells is usually sufficient to allow the 
cost of handling and to permit the branded commodity to make its contribution 
to overhead. 

The laws are intended to, and in operation do, prevent the use of branded 
commodities as loss leaders. They force the branded items to stand on their 
own feet and to carry their own costs. If items with trade names are not given 
the protection of fair trading, they will by certain merchants be made loss leaders. 
Their price will be fixed without regard to the cost of handling them and even the 
stores which would like to make these articles pay their own way will be forced 
to cut prices. The absence of price protection is an invitation to a predatory 
competition in which the trade-named goods do not pay their own way and make 
no contribution to the general over-all expenses of running the store. 

Since branded names go beyond drugs and medicines and comprise a substantial 
part of all the items which the drug store carries, the threat here is to put in 
jeopardy the profits which are made on the largest and what should be the most 
profitable items or merchandise which the store handles. In such a competitive 
situation increased pressure is put upon the prescription department. It is under 
a strong, continuing, and incessant pressure not only to pay its own way, but to 
contribute substantially to overcome the deficits of the departments in which 
branded goods must be sold at no profit or even at a loss. The lack of protection, 
such as fair-trade acts offer, thus redistributes pressures within the whole estab- 
lishment, shifts them from the divisions in which they can be most easily borne 
to those where they are hard to bear and thus becomes a menace to the public 
health. 

The drug store has continued with a small source of income and a modest profit 
from the prescription department. To impose upon it heavier pressures, to 
demand from it larger money receipts, to extract from it a larger share of the total 
profits of the store, is nothing short of a threat to the public health. 

The recently enacted Durham-Humphrey amendment to the Federal Food 
Drug and Cosmetic Act makes a distinction between drugs which can be sold 
only on prescription and those which can be sold over the counter without a 
prescription. Under our State pharmacy laws, many States permit the sale 
of packaged drugs, labeled with adequate directions for use, in retail establish- 
ments other than licensed pharmacies. Such establishments might very well 
decide to make loss-leader items out of some of these packaged drugs, thus 
advertising them to the public and causing people who are not in actual need 
of such medication to lay in a supply which would then be a temptation to 
“overdrugging.”’ 

There is also the distinct possibility of deterioration of such drugs while they 
remain unused in the family medicine chest. This would be particularly harm- 
ful in respect to products containing permitted quantities of narcotics and other 
dangerous drugs. When such products are sold at their customary retail sellin 
price, the tendency of the publie is to purchase only what is needed for thei! 
immediate needs. 

Effective fair-trade acts have definitely kept the costs of medicines within the 
reach of the average citizen. The statistical basis for this conclusion has been 
sufficiently covered in the briefs submitted by other witnesses before this com- 
mittee. 
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Viewed from the standpoint of their effect on the health of the people, State 
fair-trade acts, made effective by adequate Federal legislation, such as is now 
before this committee, make a distinct contribution to the publie health. This 
is 80, first, because they prevent the indiscriminate promotion of over-the-counter 
drugs as loss leaders by predatory outlets and protect the unwary against the 
inclination to lay in an oversupply of drugs which may later prove ineffective in 
an emergency, because of their deterioration. Secondly, they help to prevent 
the necessity for foreed increases in prescription charges to help earry other 
departments in & competitive price battle on nonprescription drugs, medicines, 
household, and health sundries traditionally purchased in a pharmacy or drug 
store. 

Mr. Priest. We will now hear from Mr. Samuel R. Zickerman, 
chairman of the executive board of Retail Jewelers of Greater New 
York, also State chairman of the fair trade committee of the New 
York Retail Jewelers’ Association. 


STATEMENT OF SAMUEL R. ZICKERMAN, CHAIRMAN, EXECUTIVE 
BOARD OF RETAIL JEWELERS OF GREATER NEW YORK, AND 
STATE CHAIRMAN OF THE FAIR TRADE COMMITTEE, NEW 
YORK RETAIL JEWELERS’ ASSOCIATION 


Mr. ZicKerMAN. Gentlemen, my name is Samuel R. Zickerman. 
[am chairman of the executive board of Retail Jewelers of Greater 
New York, also State chairman of the fair trade committee, New 
York Retail Jewelers’ Association, representing approximately 5,000 
jewelers, but for the purposes of this testimony I would prefer to be 
known simply as a retail jeweler. At the outset, gentlemen, may | 
preface my remarks by taking vou back for a moment to September 
8, 1951, and may I quote a typical article in the press prevalent at 
the time, to wit: The World-Telegram and Sun of New York Citv, 
in the business section—this was in reference to the department store 
so-called spectacle on Thirty-fourth Street: 


RENEWAL OF Price War Not CONSIDERED LIKELY 


To some extent this competitive love 


this was in reference to a renewal of a price war, which was not 
considered likely at the time— 


To some extent this competitive love was said to spring from a strong disin- 
clination to attract the unfavorable notice of the FTC at a time when that body 
is investigating the facts behind markdowns that left such a lot of scar tissues in 
profits. Others pointed out that there was an equal indisposition to draw the 
attention of Congress while its hopper contains a variety of bills aimed at closing 
the legal loopholes of fair-trade laws and strengthening clauses to make them more 
effective. Over and beyond these possible considerations is the undeniable fact 
that these wars undermine consumer confidence in all prices. They cause many 
persons to hesitate about buying anything that isn’t being footballed between 
stores and create dissatisfaction with purchasers. Observers for some time have 
remarked a tendency among some stores is to avoid direct price competition as far 
as possible. To this end items have disappeared from sale with the explanation, 

They are temporarily out of stock, Madam,”’ and stocks of others are drastically 


limited. 


Now, gentlemen, I do not come to you today to testify as a politician 
nor do I come as an attorney seeking special privilege for any group or 
industry. I ask no patronage and no favors, but I do come to ask 
Justice. 

| know from where I speak, having been a retailer for 23 vears. 
The life savings that I have accumulated through mv personal efforts 
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have, in the past few years, been completely dissipated. I have 
simply had to put it back into my business in order to keep my doors 
open. Many thousands of jew elers are in the same unhappy ¢ireum- 
stance today. When our critics speak of things in terms of smal! 
business, they, unhappily for us, refer to business done up to and 
including $1 million. Gentlemen, this conception is not small enter- 
prise in America. 

As spokesman for a typical group of small-business men, like thy 
retail jewelers, I ask you to consider that the retail volume done by the 
average small jewelry distributor in this country is between $15,000 
and $100,000. But, gentlemen, the aggregate total of all business 
done by all small retailers is by far one of the largest dollarwise retyi! 
businesses done in all America. This business and the life of these 
people, their families, and their employees is in jeopardy today. 

The fiasco which resulted from the Schwegmann decision of the 
Supreme Court last year has dealt a crippling blow to the independent 
retailer in this country. The situation at present, in a so-called 
prosperous economy, is so tense and explosive that unless remedia| 
measures are taken promptly a majority of small-business enterprises 
will be foreed to the wall, reminiscent of the chaos in the 1930's. As 
a matter of fact, so many of my colleagues in the jewelry industry ar 
now existing on borrowed time and money and are gradually eating 
away whatever capital equity still remains in their inventories. 

May I just take a moment to remind you, sirs, of the importance not 
generally known of the jewelery oe in our country. Our history 
has long been an honorable one, bac k to the earliest days when the 
goldsmiths of old and the guilds of watchmakers were considered our 
first bankers. Men of integrity whose word was their bond. The 
were trusted and honored members of our industry family. Re- 
spected, ves, gentlemen, respected members of their respective com- 
munities. They literally timed the world. Without the independent 
retailer and watchmaker, our fine instruments would indeed be with- 
out service. They are the men now threatened with extinction. 

We have operated through the years on a modest, traditional mark- 
up on our goods commensurate Ww ith good service and the implementa- 
tion of our personal guaranties on the merchandise we sell. Sirs, 
order to remain in business—in any business--a profit must be madi 
above the normal cost of operation. Our Government issues statistics 
which you are undoubtedly aware of, which purport to show tha 
between 30 and 40 percent is the operational cost of doing business 
This is a fixed and inexorable figure. Any manipulation of merchan- 
dise, any promotional activity, such as the infamous loss leaders o: 
bait sales, must, of necessity, be made up by unconscionable profits 0! 
other commodities not of national acceptance. 

Years ago, before nationally advertised branded merchandise wa- 
presold to the American public, the independeat merchant compet 
on fairly even terms with the large, monopolistically minded chai 
and department stores. His personality and service was superio 
generally speaking, even though his buying power was limited and 
in fact, discriminated against, which gave rise to the Robinson-Patma 
Act. The consumer depended upon his recommendation as an au- 
therity in the field, much the same as a doetor or an attorney. His 
was an almost professional standing in the community. Brand- 
name merchandise was at a comparative minimum and few manufac- 
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turers invested the many millions necessary to presell a product. In 
time, and with the advancement of our merchandising know-how, 
many companies with fine products needed by the people proc eeded 
to invest these millions in advertising their products, thereby giving 
untold thousands of jobs to our people. Think of the newspaper and 
magazine space, radio and television advertising, renters, salesmen, 
advertising companies, lawyers, display makers, retail help, and so on, 
needed to foster this principle of national distribution. All those 
jobs were cre: ated by well-known advertised brand merchandise. 
They sueceeded. Huge output kept the prices down in competition 
with nonbranded goods. The public preferred the reliability and 
service of well-known products backed by a national guaranty and 
our own untiring efforts ot service our products. 

It followed then, sirs, that the jeweler desirous of stocking mer- 
chandise of public acceptance and te n value invested most of his 
capital in nationally known, branded watches, silver, lighters, fountain 
pens, Mixmasters, et cetera. 

Yesterday you had a gentlemen here from Sunbeam, and it was 
too bad I couldn’t have interrupted at the time. [ could have told 
you gentlemen what happened to my Sunbeam stock. They were 
put down into the cellar. When an article costs me $26 or $27 and I 
have to sell it for $30 or $31, the Government isn’t going to run its 
business on the taxes that I can pay from profits derived from that. 

This merchandise generally was what the public wanted, what 
they were most satisfied with and showed preference for, and they 
want it today. The jeweler’s minimum required profit was main- 
tained consistent with reliability and service. And at that point, may 
| interject here, gentlemen, that the sale of a watch does not represent 
simply a transaction under the table, but the history of the jeweler has 
always been such that he guarantees his product for a year. You can 
break an aspirin and you can swallow it and use it, but when you bre ya 
a watch you have got to bring it back, rn we pay $100 or $125 for « 
watchmaker to service these products. Gentlemen, our very existence 
is dependent on the minimum profits made under fair trade. 

As a franchise dealer in these products, this must be inherent in 
our buying and selling policies. The necessity for fair-trade legislation 
became evident many vears ago and has never been disputed by men 
of conscience. The ultimate benefit to al! the people of quality mer- 
chandise at a minimum profit should be evident to ail sincere students 
of economy. May I also quote from the late Supreme Court Justice, 
Louis D. Brandeis, who said it much better than I can: 

\merica should be under no illusion as to the value or effect of price cutting. 

as been a most potent weapon of monopoly, a means of killing off the small 
rival, to which the great trusts have resorted most frequently. 

Sirs, the scavengers and predatory price cutters could not exist on 
the basis of their own integrity and service to the public. Their only 
weapon is the bait of loss leaders to attract patronage and then to sell 
their own products of questionable quality with unconscionable profits. 
I personally have no objection to free-for-all merchandising on non- 
branded products which do constitute 90 percent of all retail commodi- 
ties. I do, however, strenuously object to the destruction of valuable 
franchises and goodwill built at a cost comparable to blood, sweat, 
tears, and the millions of dollars of hard-earned money spent on these 
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products which have created jobs for our people throughout the entire 
distributive system. 

Gentlemen, the department store which cuts prices, the so-called 
discount houses, have traded on the susceptibility and gullibility of 
the public to fall for these bait sales. But the crying shame of it all 
is this: these large monopolies carry an inventory of only approxi- 
mately 5 percent of these nationally known products. They can 
afford the loss on this small percentage of their inventory; 95 percent 
of their stock is nonadvertisd or of their own make. It therefore 
matters little if their profit is negligible or nonexistent on this 5 per- 
cent. It is more than made up for by the profit on the other 95 per- 
cent. We jewelers, however, who specialize in a given field wherein 
our investment and business is done principally and overwhelmingly in 
these same nationally known products, can hardly compete with these 
tactics and remain in business. We sirs, have no girdles, no furniture. 
nylons, hardware, furs or bobby pins—our stock is being attacked in 
order to destroy us and create for those who would destroy us a 
monopoly of retail distribution. We simply cannot take it. 

We who work with our hands to service the instruments of the 
world must be free to engage in legitimate business, and our private 
initiative must be protected and enhanced, not destroyed and ham- 
pered for we shall all in such a case be regimented in an economy to 
work only for the monopolies. This is the ultimate result—an economy 
of regimentation, a communism of retailing. It is further significant 
that the era of greatest growth and accomplishment in distributing 
goods to the people of our country parallels the growth of fair trade 
at minimum prices to the consumer. If we are to assume the right 
of private enterprise, then we must also assume the necessity of its 
Protection from those who would destroy it. Let me quote another 
eminent jurist, the late Oliver Wendell Holmes: 

I cannot believe that in the long run the public will profit by this Court com- 
mitting the knaves of industry to cut reasonable prices for some ulterior motive 
of their own and thus to impair if not destroy the production and sale of articles 
which the public should be able to get. 

Note the emphasis on “‘reasonable,”’ gentlemen. 

Our labor unions in this country have fought for similar minimum 
guaranties of survival. Is there anything wrong in that? Our farm- 
ers are being subsidized by our own Government to guarantee them 
a fair minimum return for their labor. Is there anything wrong with 
that? What then can be the social significance if the retailers, inde- 
pendent and small, are destroyed in order to make cartels larger and 
monopolies possible? Is any group going to be able to say in effect, 
“We can put these fellows out of business; let’s sell what they make 
their principal living from at cost or below; it can’t possibly hurt us 
it is only a fraction of our business—but they, the little fellows, can’t 
stand the gaff, it’s their lifeblood. Slash their prices and we'll slash 
their throats in one stroke.”’ 

Opponents of this law say that it keeps prices high and denies 
consumers the full benefit of competition. I can only observe that 
those who advance this argument are the same group who have taken 
sky-high markups on their unbranded goods, which constitute 95 
percent of their volume, while using legitimately franchised, branded 
goods at a minimum fair price as bait or loss leaders. The choice of 
purchase, gentlemen, has always belonged to the consumer, and in the 
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final analysis he is the best judge of all comparative values. But the 
good will of a known brand at a fair minimum price is a different 
matter. These products and those who sell them cannot be defamed 
for the right of protection of a man’s good will and his products is 
inherent in our common law. When I hear talk of liberated prices I 
cannot help wondering whether they have been liberated much the 
same as many countries have been liberated in the last 10 vears or so. 
If l sav to you that, unlike what Justices Brandeis and Holmes stood 
for, the recent Supreme Court decision on fair trade has in fact driven 
free enterprise out of the market place and now in its stead we have 
highly destructive dog-eat-dog merchandising. What’s more, we'll 
continue to have it at a cost that we small merchants cannot bear. 
Since when, may I ask, can any manufacturer be denied the right to 
sell his products ata given price established to cover his cost and the 
cost of legitimate distribution? Since when have we established the 
principle that freedom of enterprise gives one the right to engage in 
a free-for-all with someone else’s good name and good will while deny 
ing it to another? 

Manufacturers and retailers of fair traded products are entitled to 
protection from these parasites who feed on the entrails of the Nation’s 
starving legitimate businessmen while creating misleading goodwill 
for themselves. Again, sirs, while there may be a temporary payoff 
for this type of merchandising hypocracy on fair-trade items, the price 
cutter soon tires of the unprofitable volume and makes every effort 
to switch his customers to “something much better,”’ usually of their 
own manufacture. This is a public disservice and nobody profits. 
As a result, as I stated in the beginning, many products are driven 
under the counter and the public is unable to make a free choice 
between branded and unbranded goods in free, open competition, 

Further, sirs, anv concept that a manufacturer can enjoy a con- 
tinually successful operation when his distribution depends on the 
retailer without the retailer making a minimum fair profit by the sale 
and service of his product is, in my opinion, business idiocy and suicide. 
This is no idle matter, gentlemen. The small-business man must have 
protection from those who seek to destroy him. He must. 

In conclusion, may I appeal to this body to keep in mind the essen- 
tial elements that make for a continuation in business of the backbone 
of our countrv—the small, independent businessman that made 
America what it is today. 

May I submit to you a few examples, gentlemen? I have here a 
type of advertisement which was printed by the R. H. Macy Co., to 
which we have absolutely no objection. As you can see, it says: 

Why pay more for drugs, for branded drugs, merchandise which is trade-named? 
We sell our make for less money. It is cheaper. 


That is fine. That isclean. That is open competition. There is no 
destruction of good will. We say, “Our merchandise is better than 
theirs. Buy it. It is cheaper, and there is more of it.” O. Kk. 

Look here: Here is an organization which has been in the business 
of selling dresses for many years in New York City, S. Klein. These 
people never were in the jewelry business. But when the Supreme 
Court decision came down on fair trade, they said, “Look, boys, here 
is an opportunity. We can get thousands of people into our store. 
Let’s sell their merchandise at cost, 40 off.’ That’s what we pay for 
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it, gentlemen. ‘‘We have nothing tolose. We don’t make any money 
on that department. We will sell storm coats and dresses. We have 
plenty of things to sell.”’ 

But these people make a living from that, at a legitimate profit. 
Is this fair? Is this honest merchandising? 

Look here, gentlemen. This is their sale on nylons. On the bot- 
tom, “50 percent off fixed prices.’ Five leading brand names of 
watches, at a price which is our cost. And mind you, our service, a 
year’s service, in servicing these products, goes in. Is this the type 
of advertising that these big monopolies are going to be permitted? 
And Klein’s is not one store, but representative of many businesses 
all over the country. 

This is the issue between branded merchandise which is fair trace 
at a minimum price, and nonbranded, such as the Macy ad. This is 
legitimate. That is poisonous. We cannot meet that competition 

I have had customers I have done business with for 20 vears come 
in and say, “Sam, why, you crook. You sold me a watch. Here | 
can go and buy it for 50 off. They must be making a profit on it.” 
They say, ““What can you be making on it?” The public isn’t looking 
for the intrinsic legal questions here. They come to me, and my 
reputation is destroyed. What can I answer them? Can I say they 
are doing it just because they want to bring customers into the store? 
The public doesn’t understand those things, gentlemen. The public 
says, “Sam sells me this for 50 percent more. He is a thief and a 
crook, and I won't go in to see him any more.’”’ The result is that | 
don’t sell any jewelry to these people, who go downtown and see 
these people here, who are only doing it because they want to se’! 
tench coats and dresses. They are not interested in the profit. They 
can afford to lose money on that stuff. We can’t, gentlemen. 

Thank you. 

Mr. McGuire. I just wanted to comment that I happen to come 
from the Silver City of the world, and I am very aware of this situation 
as to Rogers. They hurt their reputation throughout the entire 
New York area. 

Mr. ZickerMAN. As far as the jeweler is concerned, it is destroyed 
My feeling is now: ‘Deny it to the consumer.”’ The consumer is 
going to find more and more stores not carrying this merchandise, 
not carrying these brands, which are highly respected things to have 
But if the jeweler cannot meet the competition and stay im business 
fairly and honorably, why carry it? That’s why my Mixmasters 
are down in the cellar. I would rather keep them than to give them 
away. Our country is not built on a nonprofit system. And our 
business has been built on a fair profit, a minimum profit. 

Mr. McGuire. It says, ‘Price fixed at $74.50. 5S. Klein price at 
$34.70.” I know that is less than cost. 

Mr. ZickerMAN. Certainly. But the public, gentlemen, does not 
know those things. They will come to the jeweler or the drug store 
or the liquor store, and they have their own makes of all these things. 
Fine. Sell them. It is open competition. That is good. Say it is 
better than Sunbeam. Say it is better than International or Bulova 
or Benrus or Longine. Say it is better, sell it, convince the public. 
That is yourown opinion. Let the public be the judge. 

But in order to get a franchise with these companies, you have to 
stock it. To buy silver, you have to stock a thousand dollars’ worth 
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of silver. You have to keep your money into that thing. You can’t 
carry nonbranded goods, because the public wants branded goods. 
And those are the “things which are driving us to the wall. And, 
gentlemen, it is no joke. It is really serious. 

Mr. McGuire. All I have to say is that the gentleman said he was 
not a politician or a lawyer. Well, if he had taken up one of those 
trades, he surely would have been a success at it. 

Mr. Priest. Thank you, Mr. Zickerman. 

Mr. ZicKERMAN. Thank vou. 

Mr. Priest. The Chair understands that there are some observers 
in the committee room from concerns or organizations that are opposed 
to this legislation, who have not indicated up to this point that they 
want to be heard on the legislation. This subcommittee wants to 
hear everybody who wants to be heard whether he is for or against 
the legislation. The Chair has understood that from that great 
concern that has been mentioned a number of times, R. H. Maey, 
there may be an observer present. The Chair hopes that such 
observers, or representatives of any other organization, will convey 
to those firms or corporations that the committee will be glad to hear 
testimony from them or one of their representatives. We want these 
hearings to be complete and to develop the entire picture, pro and con. 

The next witness will be Mr. Robert L. Swain. 

Mr. Swain? 


STATEMENT OF ROBERT L. SWAIN, NEW YORK, N. Y., 
EDITOR OF DRUG TOPICS, AND DRUG TRADE NEWS 


Mr. Swarn. At the outset, Mr. Chairman, I would like to express 
my enthusiastic approval of the statements made by the preceding 
witness. 

My name is Robert L. Swain, and my address is 330 West Forty- 
second Street, New York City. I am editor of Drug Topics, a fort- 
nightly newspaper which circulates exclusively among the 53,000 
retail drug stores in the country. Iam also editor of Drug Trade News, 
a fortnightly newspaper which circulates among drug and allied manu- 
facturers, wholesalers, importers, and other concerned with news 
developments of interest to the drug trade in general. 

7 mention that so as to give you the areas from which I gained my 
experience, and also the center of my activities. 

| am appearing before the committee to urge it to bring in a favor- 
able report on H. R. 5767, introduced by Congressman McGuire, of 
Connecticut, and the subject of this hearing. 

| have bee n closely identified with the fair-trade movement for the 
past 20 veats, and was chairman of the National Fair Trade Committee 
of the National Association of Retail Druggists during the vears in 
which most of the State fair-trade laws were adopted. [I mention that 
merely to let you know that I think I can speak on the subject with 
some degree of authority, at any rate with some degree of familiarity 
with the economic philosophy on which it is based and some of the 
beneficent results that have followed from it. 

At the outset of my remarks, I should like to state that the whole 
body of State fair trade acts is predicated upon the assumption 
that when Congress adopted the Miller-Tydings amendment to the 
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antitrust laws, if swept away all Federal obstacles to the operation of 
the State fair trade acts. 

And I think it would be a fair inference to say that Congress at that 
time more or less committed itself to the policy of letting the fair trade 
acts operate without any infringement of or violation of the antitrus; 
laws. And when I use the term ‘antitrust laws,’’ gentlemen, I am 
referring of course to the Sherman Act, the Clayton Act, and the 
Federal Trade Commission Act as well. 

The public policy of the States, as manifested in the fair trade acts, 
relies upon the good faith of Congress in seeing to it that those who 
conduct operations valid under the State acts will not be held in viola- 
tion of the Federal antitrust laws. Indeed, this whole system of 
State fair trade acts would become both useless and futile if the Fed- 
eral antitrust laws in FTC were not modified in such a way as to give 
full legality and validity to transactions which they authorize and 
approve. 

If the Federal antitrust laws make unlawful that which the state 
acts attempt to validate, the State attempts become no more than 
empty gestures. On the other hand, if the Federal antitrust laws are 
so amended as to legalize that which the State laws have attempted to 
legalize, then the States’ system of fair trade legislation becomes 
available for meeting those economic situations with which the State 
has seen fit to deal through the enactment of State fair trade laws. 

It would thus appear that the integrity and actual value of the 
State fair trade laws rest entirely upon the good faith of Congress as 
expressed in the Miller-Tydings Act, to so amend the antitrust laws 
as to obviate the possibility of violating such laws when operating 
within the spirit, the letter, and the framework of the State fair trade 
acts. 

I am urging this view upon this committee at this time in the hope 
that it will see the necessity of approving H. R. 5767, so that Congress 
may be in position to do in 1952 what it certainly intended to do when 
it adopted the Miller-Tydings amendment in 1937. 

In taking this position, Congress would not in any sense be commit- 
ting itself to fair trade as such; it would not be enunciating any new 
legislative principles, nor would it be seeking any novel legislative 
objectives. It would, in fact, be remedying the defects which the 
Supreme Court has declared to exist in the Miller-Tydings Aet; de- 
fects which were neither recognized nor anticipated when the Miller- 
Tydings Act was approved in 1937, 

In other words, by adopting H. R. 5767, Congress would be merely 
reaflirming the intentions which governed its actions when it wrote the 
Miller-Tydings amendment into the antitrust laws. 

It seems to me that such action upon the part of Congress is both 
urgent and logical, and the 45 States which have adopted fair trade 
laws would seem to have both the right and the duty to appeal to Con- 
gress to take whatever action is required to sweep away all Federal 
obstacles to the administration, enforcement, and enjoyment of the 
State fair trade acts. 

Even though the committee may have been made aware of the fol- 
lowing facts, | would like to emphasize, or perhaps reemphasize that 
no State fair trade act has been repealed, and that in no State has there 
been any consumer opposition to the State fair trade acts. Prices of 





MINIMUM RESALE PRICES 197 


fair-trade items have remained relatively steady, thus strongly indi- 
eating that fair trade laws have been anttinflationary. 

Competent studies have shown that, by and large, consumer prices 
of fair trade items have advanced only slightly when compared to the 
inflationary prices which exist in most consumer categories. 

| would like to reemphasize, also, that fair trade is strongly in the 
interest of the small retail distributor, because of its antimonopolistic 
character. 

Fair trade laws, as vou know, declare that no product may be 
marketed under a fair trade contract unless it is in free and open com- 
petition with products of the same general class. This means that 
competition is the bedrock foundation of fair trade laws, and that in 
the absence of free and open competition, no product can be marketed 
under a fair trade contract. 

| could give you illustrations where attempts have been made, in 
good faith, no doubt, to market a product under a fair-trade contract; 
but when the situation was looked into by the courts or by the Federal 
Trade Commission, as the case might be, they held that the product 
was not properly under a fair-trade contract, because it was not in 
free and open competition. IL emphasize that to let you know that 
free and open competition is really the foundation of this whole eco- 
nomic structure, and the mere fact that competition is the foundation 
means that the fair-trade laws are antimonopoly in character. 

| think it can be said with complete accuracy and truthfulness that 
the fair-trade laws in the several States have worked out to the satis- 
faction of the public, the legislators who adopted them, and the 
distributors of fair-trade products. They have brought about a high 
degree of stability in retail distribution by outlawing predatory com- 
petition—a species of competition which has been openly and vigor- 
ously condemned both by the Department of Justice and the Federal 
Trade Commission. 

Fair trade, as you have been told time and time again, has kept 
consumer prices down, and has in every respect proven itself worthy 
of being expressed in the public policy of the 45 fair-trade States. 
For these, and for the many other reasons urged upon this committee, 
| express the very earnest hope that H. R. 5767 may be favorably 
reported and soon enacted into law. When this is done, the States’ 
system of fair-trade laws will be restored to that vigor and usefulness 
which existed prior to the holding of the Supreme Court in the 
Schwegmann case. 

l can speak at greater length on this subject, one which IT am fully 
familiar with, but vou have given 4 or 5 days to its consideration, and 
lam sure most of the salient points have been urged and_ stressed 
before your body. So, I shall merely say that I thank you very much 
for the privilege of appearing before you this morning, and express the 
hope that H. R. 5767 will receive favorable action at your hands. 

Thank you very much. 

Mr. Prresr. Dr. Swain, is it your opinion that enactment of this 
legislation would solve the problem that you have presented to the 
committee? 

Mr. Swary. I think the bill before you, Mr. Priest, would, insofar 
as human ingenuity can assure it, set aside the unfortunate holding 
in the Sechwegmann case and would give to the fair-trade acts that 
which Congress intended to give them and that which we thought 
they had when they were passed years ago. 
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Mr. Priest. One other question. Is it your opinion also that this 
legislation as presently drafted would solve the question of the 
Wentling case, I believe it is? 

Mr. Swary. I don’t want to presume upon any further witness, bu: 
I would like to say that it is my understanding that the committe 
may be asked to consider some minor changes in the act. So let moe 
address my remarks by saying that I think the bill as now drawn 
certainly was drawn with the purpose of meeting the Wentling deci- 
sion, and | am inclined to think it would. 

On the other hand, those who have studied it a little more expertly 
from the legal point of view seem to think it might be strengthened 
in that respect. I think if the bill were passed it would meet the 
Wentling decision, and certainly as modified I am sure it would. 

Mr. Priest. Thank you. 

Are there any further questions? 

We appreciate your appearance before the committee, Dr. Swain. 

Mr. Swain. Thank you. 

Mr. Priest. We will now hear from Mr. Herman Waller, represent- 
ing the National Association of Retail Druggists. 


STATEMENT OF HERMAN S. WALLER, LEGAL COUNSEL, NATIONAL 
ASSOCIATION OF RETAIL DRUGGISTS 


Mr. Watier. Mr. Chairman and gentlemen of the House Com- 
mittee on Interstate and Foreign Commerce: My name is Herman 8. 
Waller, of the law firm of Waller and Waller. I am a member of the 
Illinois and Florida Bars with offices at 32 West Randolph Street, 


Chicago, Ill. For 18 years, | have represented the National Associa- 
tion of Retail Druggists, in whose behalf 1 appear as proponent of 
H. R. 5767. 

The National Association of Retail Druggists represents the Na- 
tion’s independent retail drug-store owners with an active membership 
of some 35,000 independent retail drug store owners, and by affiliation 
with State and city pharmaceutical associations represents almost 
every independent drug-store owner in the United States. 

In behalf of the Nation’s retail drug store owners, the tens of thou- 
sands of their employees, and the respective communities they serve, 
I shall endeavor to present for your consideration, the purpose and 
the reasons for the enactment of H. R. 5767. Because other witnesses 
will or have already dwelt on the economic, social, and political reasons 
for the enactment of this measure, my remarks will therefore be limited 
to the legal aspects of H. R. 5767. 

In order for you to more readily realize the aim and purpose of 
H. R. 5767, it is imperative that I first direct your attention to a very 
brief history of the State fair-trade acts from inception to date. 

For several years prior to 1931, Senator Capper, now deceased, and 
Congressman Kelly, also now deceased, have sponsored in Congress 
what was familiarly known as the Capper-Kelly bill. A measure 
which sought to enact Federal legislation, to protect the property 
rights, represented by the good will established by producers and 
distributors of nationally advertised, standard quality, trade-marked 
products and maintain free and open competition in the field of retail 
distribution by prohibiting loss-leader selling and predatory price 
juggling of such products. 
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In 1931, the California State Legislature, to accomplish statewise 
the aims of the Capper-Kelly bill, enacted what is known now to be 
the first so-called State fair-trade act. This act briefly stated, per- 
mitted producers and distributors of identified trade-marked products 
which are in free and open competition with commodities of the same 
general class, produced or distributed by others to enter into contracts 
and agreements with their distributors providing for a minimum 
resale price for such products. 

However, it was soon found that this act was ineffective to accom- 
plish the purpose because it failed to provide for a means of enforcing 
existing contracts entered into in pursuance of the act, again the 
predatory price juggler who refused to enter into such a contract, 
thereby frustrating the intent and purpose of the legislature in its 
effort to protect the trade-mark owners, distributors and the public 
from injurious and uneconomic practices in the distribution of stand- 
ard caility nationally advertised, trade-marked products. ‘To remedy 
this situation, in 1933, the California State Legislature amended its 
State fair-trade act by adding section 1% to its act which provides 
that— 

Willfully and knowingly advertising, offering for sale, or selling any commodity 
at less than the price established in any contract entered into pursuant to the 
provisions of section 1 of this act, whether the person so advertising, offering for 
sale or selling is or is not a party to such contract, is unfair competition and is 
actionable at the suit of any person damaged thereby. 

This provision with the other provisions of the California State 
fair-trade act soon became a model act for adoption in every other 
State which desired to avail itself of establishing a public policy which 
would prohibit injurious predatory price juggling in the sale of trade- 
marked products. In 1941 the State of Delaware became the 45th 
State to enact a State fair-trade law. 

For your detailed information, I am attaching to my remarks 
exhibit A, which gives you alphabetically arranged data showing the 
names of the 45 States that have fair-trade acts, the date of enactment, 
the unanimity of the legislative action and brief excerpts of significant 
State and Federal court decisions interpreting some phase of the 
respective State’s fair-trade act. 

1 would now ask leave to make a part of the record these data. 

Mr. Roxserrs. Without objection it will be made a part of the 
record. 

(The data referred to is as follows:) 

Exurpit A 
Data ON StTaTE Farr Trave Acts (Wirn STATE AND FEDERAL Court COMMENTS 
IN Support THEREOF) 


Prepared by Herman 8. Waller, of Waller & Waller, general counsel for the 
National Association of Retail Druggists 
Alabama 


Enacted February 17, 1939. 
Arizona 

Enacted February 23, 1937. 
Arkans1s 

Enacted June 9, 1937. 
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California 

Enacted August 1931; amended August 21, 1933, August 27, 1937; and again 
in September 13, 1941. Upheld by State Supreme Court in 1936 in Maz Factor 
Company v. Kunsman, Confirmed by United States Supreme Court in 1936, in 
Seagram vy. Old Dearborn Dist. Co. (229 U.S. 183). 

After a lengthy hearing on the bill, participated by representatives of various 
trade groups, the bill was voted out by the committee with ‘‘do pass’’ recom- 
mendations and passed the assembly without a dissenting vote. 

The Supreme Court of California, sustaining its Fair Trade Act, in reply to the 
allegation that it is a price-fixing act, said: 

“The next major factor that must be emphasized is that the statute here in- 
volved is not solely a price-fixing or regulating statute. It is true that the statute 
permits the producer to fix by contracts with his distributor, and the latter by 
contracts with the retailers, the minimum resale price of the product, and that by 
section 1% of the act the minimum price so fixed is made binding on all retailers 
who have knowledge of the contracts, and in this sense it is a price regulating 
statute. However, to regulate prices as such was not the main purpose of the 
statute. The statute only applies to certain articles sold under the trade name 
or brand or trade-mark of the producer. As to such articles, the producer or 
manufacturer, through advertising or other means, has built up a goodwill in con- 
nection with the articles, which good will is a species of property entitled to pro- 
tection. When the retailer sells such an article to a customer, the article is not 
sold solely on the reputation of the retailer, but partially, at. least, on the reputation 
built up by the owner of the trade-mark, brand, or trade name. Moreover, section 
1}> comes into operation only when the manufacturer or producer has entered into 
contracts fixing the resale price. The statute, as its title indicates, by preventing 
price-cutting, is aimed at protecting these valuable property and contract rights 
of the manufacturer or producer—rights just as valuable and just as much entitled 
to protection as the right of the retailer, who is attempting, by exercising his claimed 
right of freedom of action, to injure the property and contract rights of the manu- 
facturer or producer. The statute, in other words, does not merely prohibit 
price-cutting in an attempt to protect the validly acquired rights of others. The 
common law, without statutory authorization, long recognized that unjustifiable 
interference with contract rights of others constituted a tort. The statute here 
involved, in a large measure, merely extends that common-law doctrine to the 
transactions enumerated in the statute.”’ 


Colorado 

Enacted March 15, 1937. After a hearing by a committee, the bill passed in 
the house by a vote of 55 in favor and 1| against. In the senate the vote was 27 
for and 2 against it. 

In Fisher, Inc. v. Canfield (Colorado Dist. Court, 1941) the constitutionality 
of the act was upheld. In this respect the Court stated that the wisdom of fair- 
trade legislation had been demonstrated, and that it was beneficial to the public 
if properly administered. 

See also, LU’. S. v. Colorado Wholesale Wine and Liquor Dealers Assn. (D. C. 
Colo. 1942) 47 Fed. Supp. 160; 324 U. 8. 293. 

Connecticut 

Knacted July 1, 1937, after a lengthy public hearing with a vote of 146 for to 
91 against. 

The constitutionalitv of the act was sustained by Dorothy Gray Ltd., Inc. v. 
Johnson Wholesale Perfume Co. (D. C. Conn. 1941) 45 F. Supp. 744. 

In Broff v. Silver Liquor Stores, Inc. (Conn. Superior Court 1937; 25 Conn. 
Law Jour. 204, 5 Conn. Supp. 288), the court said: 

“That the assembly may constitutionally enact this type of legislation is a set- 
tled question.” 

Citing Old Dearborn Distributing Co. v. Seagram Distillers Corp. (1936) 299 
U. S. 183. 

In Burroughs Wellcome & Co. v. Johnson Wholesale Perfume Ca. (1942), 128 
Conn. 597, the Connecticut Supreme Court said: 

“There is no merit in the defendants further claim that the statute is uncon- 
stitutional as applied in such a case as this because it enables one seller of the 
goods to fix the price at which another may sell them. It is the producer who 
fixes the minimum price, not a person who purchases from him and then sells to 
another.” 

To substantiate its position in sustaining the State’s Fair Trade Act, the plain- 
tiffs in its brief cites Carroll v. Schwartz, 127 Conn. 126 (1940), in which case the 
same court said: 
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“Tt is possible, unless restrained by law, for a powerful merchandiser with large 
resources, to continue to sell at loss in a community and thereby drive weaker 
competitors out of the market, establish a monopoly, and mulet the public. It 
js not the concern of the courts to pass upon the economic advantages or disad- 
vantages of particular acts of legislation. Such matters are for the legislature to 
determine. They come within the purview of the State’s police power. The 
only function of the court is to determine whether the object of the legislative 
enactment is within the power of the legislature, and if so, whether the statute 
bears a reasonable and substantial relation with the object sought to be accom- 
plished. If the answer is in the affirmative, the requirement of due process is 
met, 


Delaware 
Enacted April 22, 1941, upheld in 1948 in the case of National Pressure Cooker 
Co. v. Klein, 57A 2d 356. 


Florida 

Enacted June 5, 1937, amended May 30, 1939, invalidated in 1939 in Bristol- 
Myers v. Webb, 137 Fla. 508, reenacted in 1949 after extensive public hearings. 
The vote in the House 62 to 28 in favor, in the Senate the vote was unanimous. 


(Georgia 
Enacted March 4, 1937. 


Idaho 
Enacted May 5, 1937. 


Illinois 

Enacted July 8, 1935, upheld by the State’s supreme court in 1936 and con- 
firmed by the United States Supreme Court in Seagram v. Old Dearborn Dist. Co. 
in 1936, 299 U.S. 183. 

The Illinois Supreme Court in upholding the constitutionality of its Fair 
Trade Act, speaking through Justice Wilson said: 

“It is wholly immaterial whether the individual members of this court agree 
with the economic and social philosophy upon which the Fair Trade Act is estab- 
lished, and no duty rests upon us to pass upon the wisdom of the economic public 
policy which it declares. That function is wholly legislative. It is not a judicial 
function to lecture either the public or business. Neither is it within the province 
of the court to philosophize concerning economic conditions. In passing, how- 
ever, we cannot help but note that many of the present legislative enactments, 
such as the Fair Trade Acts of New York, California, and Illinois, are resultants 
brought about because of the failure of the public, and particularly the business 
public, to observe those ethical principles which lie at the very foundation of fair 
dealing and business honesty. The shady efforts made by some to obtain an 
unfair advantage over others are not compatible with good citizenship nor in 
keeping with the best traditions of the law merchant as known at the common 
law. If public opinion cannot check these practices, then business can except 
legislatures to attempt to remedy them.” 


Indiana 

Enacted June 7, 1937, 
lowa 

Enacted July 4, 1933, upheld by the State supreme court in Barrow Motor, Inc. 
v. Mays Drug Stores, Inc. ((1940) 291 N. W. 152), and Jowa Pharmaceutical Assn. 
et al. v. Mays Drug Stores, Inc. ((1940) 294 N. W. 756), by a vote in the senate of 
103 for and 5 against. 


Kansas 

Enacted March 4, 1937. Of further particular interest in this respect, Senator 
Skongard stated that, 

“Both the Democratic and Republican platforms carried planks covering the 
principle involved in fair trade. 
Kentucky 

Enacted April 16, 1937. 
Louisiana 

Enacted July 28, 1936, upheld in various State and Federal cases cited as fol- 
lows: 1942, International Coluceton v. Krauss (200 LA 959): in 1943, Bristol--M vers 
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v. Drauss, and Mennen Co. v. Krauss (134 F. 2d 348 and 377,Supp. 161); in 1944, 
Pepsodent Company v. Krauss (56 F. Supp. 922). 


Maine 
Enacted July 23, 1937, amended July 20, 1939. 


Maryland 

Enacted June 1, 1935, amended June 1, 1937. The vote on the 1935 bill in the 
senate was 22 to 4 in favor. On the 1937 amendment to the bill, the vote was 
unanimously in favor in both houses. 

The constitutionality of the Fair Trade Act was sustained in Goldsmith v. Mead 
Johnson & Co. ((Md. Ct. of App. 1939) 7 A. (2d) 176) in which case the court held 
that the authorization of price fixing neither constitutes a deprivation of property 
without due process nor is an unlawful delegation of legislative power, and that its 
purposes do not further monopolistic practices. 

Other cases construing the Maryland Fair Trade Act are: 

Hutzer Bros. Co. v. Remington Putnam Book Co. ((1945) 184 Md. 327 
40 A. (2d) 823); Daniel Loughran Co. v. Lord Baltimore Candy & Tobacco 
Co. ((1940) 178 Md. 41; 12 A. (2d) 201); Schill v. Remington Putnam Book 
Co. ((1941-43) 179 Md. 83; 152 Md. 159). 


Massachusetts 

Enacted August 26, 1937, amended August 16, 1939, and September 24, 1939, 
upheld in 1940 in Hastman Kodak v. E. M. E. Electric Supply Company ((1940 
36 F. Supp. 111); in John Gilbert Company v. Fauci ((1940) 309 Mass. 272); in 
Elizabeth Arden Corp. v. Johnson Wholesale Perfume Co., Inc. (Mass. Superior 
Court, 1941). 


Michigan 

Enacted October 29, 1937, by a unanimous vote in the House of Representa- 
tives and the Senate. 

The constitutionality of the act was upheld in Weco Products Co. v. Sam's 
Cut Rate, Inc. ((Mich. 1941) 295 N. W. 611); Miles Laboratories, Inc. v. Simon 
et al, ((D. C. Mich. 1940) 33 F. Supp. 962); and People v. Victor ((1939) 287 Mich. 


506, 283 N. W. 666). 


Minnesota 
Enacted March 30, 1937, upheld in 1939 in James Heddon’s Sons v. Callender 
(28 F. Supp. 643; 297 Supp. 579). 


Mississippt 
Enacted April 7, 1938. 


Montana 
Enacted February 23, 1937. 


Nebraska 
Enacted April 23, 1937. 


Nevada 
Enacted March 8, 1937. 


New Hampshire 
Enacted August 10, 1937. 


New Jersey 

Enacted March 12, 1935, amended December 20, 1937, and May 14, 1938. 

The constitutionality of the New Jersey Fair Trade Act was sustained in 
Johnson & Johnson v. Weissbard Bros. ((N. J. 1937) 191 Atl. 873), reversing the 
decision of the Chancery Court ((1936 184 Atl. 783), in which case the New 
Jersey court said: 

“The Court of Chancery held the act unconstitutional but this was before the 
unanimous decision of the Supreme Court of the United States holding the Illinois 
statute constitutional. Old Dearborn Distributing Co. v. Seagram-Distillers Corp., 
McNeil v. Joseph Triner Corporation (57 Sup. Ct. 139). A reading of that deci- 
sion is a complete answer to every argument advanced against the statute. Nor 
do we perceive how the requirements of our statute affect interstate commerce. 
It is a mere direction to a resident merchant that he must not resell trade-marked 
or branded articles at less than the price fixed by the producer or owner of such 
marked commodities. If the merchant would profit by the good will built up by 
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the owner or producer he must comply with the requirements of the legislature. 
He may remove the mark or brand and sell the goods he owns at his own price. 
But he may not utilize the good will of another without complying with the 
statute which brands as unfair the sale of identified goods at less than the price 
fixed by the ‘producer’.”’ 
Other cases upholding various provisions of the New Jersey Fair Trade Act 
are: 
Frank Fischer Mdsing. Co. v. Ritz Drug Co. ((N. J. Chancery Ct. 1941) 19 
Atl. (2) 454), Hazen v. Silver Rod Stores, Inc. ((N. J. Ct. of Errors & Appeals, 
1941) 22 Atl. 237), Schenley Products Corp. v. Franklin Stores Co. ((N. J. 
1938) 124 N. J. Eq. 100), Houbigant Sales Corp. v. Woods Cut Rate Stores 
((N. J. 1937) 123 N. J. Eq. 40), Revlon Nail Enamel Corp. v. Charmley Drug 
Shop ((N. J. 1938) 123 N. J. Eq. 301), Magazine Repeating Razor Co. vy. 
Weissbard ((N. J. 1939) 125 N. J. Eq. 593), Burnstein Phey. v. Charline’s Cut 
Rate ((N. J. 1940) 126 N. J. Eq. 560), in which case the court said: 

“The rights of the retailer arise from the statute and being nonderiva- 
tive remain unaffected. While the defense asserted here might be 
available in a suit brought by a manufacturer who arbitrarily refused to 
sell the defendant, it cannot be raised against this complainant. The 
Statute has given him a remedy which this court will enforce.” 

Bristol Myers Co. v. Bemberger & Co. ((N. J. 1937) 122 N. J. Eq. 559), 
Burroughs Welcome & Co. v. Weissbard ((N. J. Chancery 1941) Affirmed by 
N. J. Supreme Ct.), Calvert Distilling Co. v. Gold’s Drug Store ((N. J. 1938) 
123 N. J. Eq. 458). 

And many other cases. 


New Mezico 
Enacted March 2, 1937. 


New York 

Enacted May 17, 1935, amended February 10, 1938; March 19, 1940 and April 
13, 1940. 

Statement of Herbert H. Lehman, Governor of New York, when he signed 
New York’s State Fair Trade Act: 

“The purpose of this bill, as expressed in its title, is to protect trade-mark owners, 
distributors, and the general public against injurious and uneconomic practices in 
the distribution of articles of standard quality under a trade-mark brand or name. 

“More specifically, the bill authorizes a manufacturer or producer of a commod- 
ity which bears his trade-mark, brand or name and which is sold in fair and open 
competition with commodities of the same general class produced by others, to 
make a contract that the retailer will not sell such a commodity except at the price 
stipulated by the manufacturer or producer. | Wilfully and knowingly advertising, 
offering for sale or selling any such commodity at less than the price stipulated in 
such a contract is considered unfair competition and is made actionable in a civil 
suit at the instance of any —— who has been actually damaged. The bill does 
not permit prosecution under the penal law. 

“The bill is in no sense a general price-fixing act. Under no condition does 
it authorize a contract or agreement between manufacturers and producers 
between wholesalers or between retailers as to the sale or resale price of any com- 
modity. For does the bill prevent the resale of a commodity at any price where 
one is closing out his stock of goods, for the purpose of discontinuing that line, 
or where the goods have been damaged or have deteriorated in quality and proper 
notice has been given to the public. 

“In the first place, it is important to note that this bill applies only to com- 
modities which are in fair and open competition with commodities of the same 
general class produced by others. If this essential factor is not applicable to a 
certain commodity then the bill has no force or effect whatsoever with respect to it. 

‘Also of great importance is the fact that the bill is merely permissive; it author- 
izes a manufacturer or producer to enter into contracts for the maintenance of his 
price, but it does not compel him to do so. The existence of this free choice and 
of this flexibility will preserve in full vigor the natural forces of competitive 
enterprise. 

“This bill in no way sanctions monopoly, monopoly prices, or combinations in 
restraint of free competition between commodities. ‘This is true because the 
provisions of the bill are applicable only to a commodity which is in fair and open 
competition with commodities of the same general class produced by others. 
The prices of commodities that are sold in fair and open competition with other 
commodities of the same general class will always be subject to control by the 
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powerful forees of competition. If a manufacturer markets his products at 4 
price which the consumer deems too high, the consumer will naturally purchase 
commodity of the same type produced by another manufacturer who is willing 
and able to market at a lower price. 

“The maintenance of the resale price of commodities that are in open compe- 
tition is not novel. We have in our present economic life many instances of it 
for example, automobiles, gasoline, newspapers, magazines, electrical products. 

“Tt seems to me to be sound economy to devise a method whereby a manufac- 
turer or producer may protect himself against undue slashing of the price of hi- 
product with consequent destruction of the value of his trade-mark and good wi! 
and the unnecessary loss to others, 

‘‘Moreover, I believe this will protect the small independent merchants, re- 
tailers and business. It should offer some protection against devastating cut- 
price practices such as the ruthless method of loss leader selling. ©The bill will als: 
serve to discourage falsification and adulteration of commodities. 

“The bill before me may not be perfect in its provisions. If enacted into law, 
it will undoubtedly have to be clarified and modified by amendment as we gather 
experience in its application. In all probability it will not bring about all th: 
good results claimed by its proponents. 

“The bill follows word for word an act recently signed in the State of New Jersey 
and is substantially the same as an act approved by the Governor of Wisconsin a 
few weeks ago. California and Oregon already have laws of this type. Thy 
legislatures of Maryland, Washington, and lowa have just passed like bills. 

“After considerable study and consideration of this bill, | believe it to be in thy 
general public interest that it be placed on our statute books. The bill is ap- 
proved.” 

The New York Fair Trade Act was held constitutional in Bourjots Sales Corp. \ 
Dorfman ((1936) 273 NM. ¥. 267 

In Cooper and Cooper v. Augert, a New York Supreme Court of Kings County 
in 1935, held that the legislature acted within its constitutional powers when it 
passed the Fair Trade Act. The statute in no sense authorizes price-fixing in any 
industry. 

In New York many cases were tried which resulted in the construction and 
interpretation of various phases and provisions cf the State’s Fair Trade Act. 

The most significant of the New York cases is the supreme court decision whict 
discusses the fair-trade philosophy and its application in the ease of Port Chest 
Wine & Liquor Shop, Inc. v. Miller Bros. (1989) 281 N.Y. 101). 

Cconstruing the right of one retailer to sue another when he violates the provi- 
sions of the State Fair Trade Act, the court in part said: 

“However, it is not necessary to hold that the use of the word ‘distributor’ is 
determinative of the legislative purpose to protect other than owners of trade 
marks, brands, or names and the publie, because in section 2 of the statute, whic! 
is the vital one for us to consider, it is expressly provided that price-cutting ‘is 
unfair competition and is actionable at the suit of any person damaged thereby’ 

“To interpret section 2, despite its clarity, so as to limit the maintenance of 
an action to enforce rights thereunder to the producer or wholesale vender and t 
exclude the vendee or retailer from the right so to do would be in disregard of it- 
all-inclusive language and render the statute of less efficaev in furthering the plai 
legislative purpose of preventing price-cutting practices with relation to identified 
commodities which have been made the subject of a vertical price-fixing arrange 
ment pursuant to the statute. 

“The one who to a greater degree bears the brunt or burden as a consequence o! 
price-cutting by a retailer is the competing retailer who is observing his co! 
tractual obligations. Such a retailer suffers proportionately to a greater exten! 
than does the producer. After all, even the price-cutter must directly or 1 
directly get his goods to sell on the price-cutting basis from the producer, whilt 
the retailer who observes his contractual obligations is deprived of his sales and 
his good repute in the neighborhood and is damaged as a consequence of the price- 
cutting acts of his competitors. 

“But it is said that such retailer had no property interest in the trade name, or 
mark of the article sold, and that it was because the producer or vendor had suc! 
a property interest that the validity of the statute was sustained by the United 
States Supreme Court in Old Dearborn v. Seagram (299, U.S. page 163, 193), 
which case Justice Sutherland in part said: ‘The primary aim of the law (Fat 
Trade Act) ‘s to protect the property—namely the good will—of the producer 
which he still owns. The price restriction is adopted as an appropriate means 
to that perfectly legitimate end not as an end in itself’. 
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“Accordingly, when a competitor, sells a specified branded articte in violation 
of the retailers limited property right in the good will acquired by contract, the 
injury or damage falls directly upon the retailers with greater proportionate force 
than upon the producer who has shared with the retailer by contract the property 
right in the good will. There is no compelling reason why the devolution by con- 
tract of a limited share in the property right should not be recognized. Certainly, 
solicitude for the one who by this statute is hounded as a wrongdoer does not 
qualify as a reason, 

“In interpreting a statute, it is the duty of courts to effectuate and not frustrate, 
legislative purpose. Just as that purpose should not be nullified, except in obedi- 
ence to the stern compulsion of a constitutional mandate or provision, so likewise 
that legislative purpose should not be fettered, hobbled or rendered less efficacious 
by judicial interpretation where the legislature has expressed its purpose with 
reasonable certainty.” 


North Carolina 

Enacted March 22, 1937, after extensive hearing by the House and Senate, 
which committees in both instances, unanimously voted its passage. 

The North Carolina Fair Trade Act was upheld as a constitutional exercise of 
the legislative power in Fla Lilly & Co. v. L. S. Saunders ((N. C. 1939) 48. BE. (2) 
528), in which case the North Carolina Supreme Court after quoting a long list 
of decided cases on fair trade said: 

“Courts were quick to realize that the enactment of fair-trade acts rendered 
obsolete the reasoning of many of the prior decisions. Formerly, in the absence 
of legislative determination, most courts had pronounced such trade agree- 
ments contrary to public policy. But, under the fair-trade acts, the public 
policy of such agreements received express approval from the legislatures. No 
longer Were the courts compelled to face the difficult task of determining public 
policy. The task of the courts became the relatively simple one of deciding 
whether legislatures have power to validate resale price maintenance contracts.” 

In this respect the court quoting a statement from Toulmin, Trade Agreements 
and the Antitrust Law (1937) which follows: 

“There is nothing immoral in resale price maintenance. It is one of those 
policies that happen to be arbitrarily prohibited by the Government. The whole 
foundation of trade is in maintaining stabilized prices. While it may be to the 
temporary advantage of a department store to increase its own sales of unbranded 
merchandise by using trade-marked merchandise as a leader at a cut price, vet 
the ultimate repercussions on commerce are of the most serious character. This 
has resulted in grave injury to the development of trade-marked merchandise 
upon which the country’s commercial scheme of doing business has been largely 
founded. 

“Trade-mark merchandising means merchandise that is extensively advertised, 
and being extensively advertised, must live up to high quality. There must be 
quantity production to support the expenditure of advertising with a corres- 
pondingly relatively low, but stabilized price. This gives labor steady and gain- 
fulemployment, results in large purchasing power and places the stamp of identi- 
fication of the trade-mark of the manufacturer on the goods with the resulting 
requirements of integrity of production and honor in selling for public protection. 
To permit for ultimate distribution of such merchandise to wreck the entire 
foundation of this business strueture for a temporary personal profit is a short- 
sighted policy that should be condemned and prohibited in the strongest terms.” 

Continues by saying further: 

“In our opening analysis we stress the fact that the producer and seller of a 
branded commodity, along with the commodity itself, transfers the use of the 
good will, which use is made effectual by the use of the distinguishing brand or 
trade-mark. The quantity of the commodity corporeally passed by the sale is 
always a relatively unimportant item, but the entire good will of the producers 
business, with all of its foree and effectiveness, is put behind the product in the 
hands of the retailer for use in inducing consumer purchase; and, conversely, the 
entire good will may be appropriated and prostituted by the cut-rate dealer who 
uses it, not to promote the sale of the branded commodity, but to increase his 
sale in other commodities. In either case, the entire good will is involved, and 
in a very real, if not technical, sense, subject to a servitude. On this principle 
there is no sound reason why, under favoring legislation, the parties should not 
be permitted to bargain with reference to the conditions upon which this servitude 
may be imposed, and none why this may not take the form of an agreement as 
to the resale price, the maintenance of which is to their fair mutual advantage. 


95482—52——_14 
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“We have nothing to do with the expediency of an economic experiment 
Discussions of this subject, on which thousands of articles have been written and 
hundreds of arguments made, has left the lawmaking bodies and most of the 
courts convinced that there is a field here in which the protection of a private righ 
and the promotion of the publie welfare are not in irreconcilable conflict. The 
statute represents an attempt of the general assembly to harmonize and apy); 
these principles. In our opinion the provisions of the constitution called to our 
attention do not defeat that legislation power. The propriety of its exercise js 
within the legislative discretion. 

“We conclude, that the statute under review is a constitutional and valid 
expression of the 

Borden Co. v. Schrader ((1947) 186 P (2) 581). 


Pennsylvania 
Enacted June 5, 1935. The act was held constitutional and various phases con- 
strued in the following cases: 
Bristol-Myers Co. v. Lit Bros., Inc. ((1939) 336 Pa. 81), Jacob Broxmeye rv. 
Nathan Polikoff ((1940) 39 D & C men Ne oad we Inc. v. F. W. Woolwort 
Co. ((1940) 330 Pa. 523; 35 D. & C. 5 Philadelphia Retail Jewelers tem 
et al. v. L. C. Mayers Co., Inc. (aoa 9 D. & C. 54), Schwartz et al. \ 
Laundry & Linen Supply Drivers’ Union, Local 187, et al. ((1940) 339 Pa 
353), Shyrock v. Association of United Fraternal Buyers, Inc. ((1939) 136 Pa 
S. Ct. 428), Trilling et al. v. Sugarman ((1940) 39 D. & C. 129), Welch Grape 
Juice Co. v. Frankfort Grocery Co. ((1939) 36 D. & C. 653). 


Rhode Island 
Enacted March 5, 1936; amended April 22, 1938, and April 7, 1940. 


South Carolina 
Enacted April 23, 1937. The constitutionality * the act was upheld in Miles 
Laboratories, Inc., v. Seignious Sr. ((1939) D. C. 8. C. 30 F. Supp. 549). In 
which case, among other things the court said: 
“The South Carolina Fair Trade Act is an extension by State legislation of the 
rotection given by Federal legislation to owners of patents and trademarks. 


jith the wisdom of this policy, this court is not concerned; it is a legislative 
question. To the legality of the statute carrying this policy into effect, and the 
methods of enforcement thereof, this court now addresses itself. 

“The attack under the due-process clause has been abandoned by the defendant 
The original contention was that there was a violation of this clause because the 
statute made the contracts signed by the plaintiff with third parties applicable to 
the defendant who had not signed any such contract. Clearly, this was an erron- 
eous assumption, because it is not under the contracts that the plaintiff asserts the 
right to protect its products from price cutting, but it is under the statute. It is 
seeking to enforce a statutory right. The contracts made with the third parties 
merely establishes a minimum price, and no other term of such a contract is 
applicable to a person who has not signed it. The minimum price so established 
is applicable to all persons whom the statute, in its State-wide application, can 
reach. The statute merely restrains all persons from making sales of a character 
that the legislature considers contrary to publie policy; and sales of many kinds 
are subject to legislative control; narcotics, lottery tickets, food products, alcohol, 
wild game, etc. There is no constitutional right to sell to the public free of legis- 
lative control. Clearly there is no violation of the due-process clause. 

“The constitutional section drawn into question here has been construed in 3 
large number of cases. These cases are quite uniform to the effect that the object 
of the constitutional provision is to prevent deception of the publie and that, if 
the general subject of the legislation is expressed in the title, the details, the means, 
the methods, or the instrumentalities by which the object is to be attained need 
not be indicated, provided all germane to the general subject of the legislation. 

“Tn argument it has been urged that this court shall undertake to say that fair- 
trade contracts are against the public welfare and, therefore, that it was the duty of 
the legislature to enact laws preventing them; but this the court will not under- 
take to do, as it is the legislative, and not a judicial, function to determine what 
contracts are, and what are not against the public welfare. The court does con- 
strue the plaintiffs fair-trade contract to be in accord with the Fair Trade Act. 
The legislature by enacting the statute has announced that it considers contracts 
made in accord with it to be pro bono publico. The court, does not undertake to 
pass on the wisdom of the legislature in enacting the statute. 
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“The wisdom of this policy is a matter for the legislature, and not for the court 
and the legislature has spoken. As to the logic of the policy, the court finds 
nothing illogical in it. The statute in question is not violative of the South 
Carolina Constitution.” 

Other decisions construing various phases of the Fair Trade Act were decided in 
the following cases: Calvert Distilling Co. v. Brandon ((1938) 24 F. Supp. 557), 
Caron Corporation v. Wolf Drug Co. ((1941) 40 F. Supp. 103). 


South Dakota 

Enacted June 3, 1937, and amended July 1, 1939, and passed in the senate 
after a public hearing by a unanimous vote and in the House by a vote of 92 for 
and 6 against. 

The corstitutionality of the act was upheld by the South Dakota Supreme 
Court in the case of Miles Laboratorves v. Owl Drug Co. ((1940) 67 5. D. 623; 295 
N. W. 292). 

Tennessee 

Enacted February 16, 1937, upheld in 1938 in Rust v. Suggs (172 Tenn. 586); 
in 19389 Aeme Distributing v. Thoni (23 Pa. A 638). 

lL tah 

Enacted May 11, 1937, by a vote of 70 for and 14 against in the house, and 
by a vote of 26 for and | against in the senate. 

The constitutionality of the Utah Fair Trade Act was upheld and various 
phases thereof considered in Burt v. Woolsulate, Inc. ((1944) 106 Utah 158; 146 
P, (2) 203). 

\irginia 

Enacted June 18, 1936, amended June 21, 1938, and June 28, 1940. 
Washington 

Enacted March 25, 1936, amended June 11, 1937, by a vote of 36 for and 5 
against in the senate and 81 for and 3 against in the house. 

The constitutionality of the act was upheld in Sears, etc. v. Western Thrift 
Stores of Olympia, Inc. ((Wash. 1941) 116 PAC (2) 756). 

West Virginia 

Enacted May 28, 1937. After a thorough discussion, the bill passed by a vote 
of 70 for and 14 against in the house and by a vote of 26 for and 1 against in the 
senate, 

Wisconsin 

Enacted May 1935, amended September 19, 1935, and unanimously passed 
both committees of the house and senate after long deliberations. 

The constitutionality of the Wisconsin Fair Trade Act was upheld by its 
Supreme Court in Weco Products Co. v. Reed Drug Co. ((1937) 225 Wis. 474). 

Other phases of the act were interpreted and upheld in Schuster & Co., Inc., v. 
Steffes ((1941) 237 Wis. 41, and State-Exrel Ford Hopkins v. Mayor, ete. of Water- 
town ((1937) 226 Wis. 215-225). 

Wyoming 

Enacted May 1, 1937. 

Mr. Water. Gentlemen, to illustrate to you the unanimous legis- 
lative approval of the fair trade movement by the 45 State legisla- 
tures, as well as the Congress of the United States, permit me to 
stress the fact that in 18 years in none of the 45 States listed nor in 
the Congress, has a repeal bill succeeded and with the exception of 
the State of Florida, every State supreme court, about 16 in number, 
as did the Supreme Court of the United States, have upheld the 
constitutionality of its respective fair-trade act, and in Florida the 
legislature reenacted its fair-trade act when its supreme court for 
technical reasons held its fair-trade law invalid. 

In 1936 the Supreme Court of the United States in the case of 
Old Dearborn Distributing Co. v. Seagram Distillers (299 U.S. 183), 
construing the Illinois and California State fair-trade acts in a unani- 
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mous opinion upheld the constitutionality of both acts as far as jj 
may relate to matters involving the Federal Constitution. 

It is significant to note that the United States Supreme Court in thy, 
Old Dearborn Distributing Co. case, speaking through Justice Suther- 
land thoroughly discussed every conceivable challenge to the constit,- 
tionality of the State fair trade acts such as (a) that the acts are not 
price fixing legislation; (6) that the so-called nonsigner clause in the 
State fair-trade acts identified in the California law by section 1s and 
in most other State laws by section 2, is an appropriate means to pro- 
tect the property, namely, the good will of the producer in the trade- 
mark; (¢c) that the fair-trade acts are not an unlawful or unreasonahle 
delegation of power to private persons; (7) that the acts are not vague 
and uncertain; (¢) that the equal protection of the laws as provided 
by the Fourteenth amendment of the Constitution is not destroyed: 
and (f) that when a State law adopts a policy which declares price 
cutting to be injurious to the welfare of the people of the State, this 
court will accept and carry into effect the opinion of the legislature 

I respectfully urge vou gentlemen to read carefully this opinion for a 
thorough understanding touching the legal concepts of the fair-trad 
movement. 

In 1937 a vear after the United States Supreme Court decision of 
the Old Dearborn Distributing Co. case, the Congress of the United 
States, in order to enable the States, then 40 or 42 in number, to in- 
effectively enforce their respective State’s fair-trade act, as it may ap- 
ply to the distribution of such commodities when traveling in interstate 
commerce, enacted the Miller-Tydings enabling act which amended 
section | of the Sherman Anti-Trust Act as well as section 5 of the 
Federal Trade Commission Act to read as follows: 

Every contract, combination in the form of trust or otherwise, or conspiracy 
in restraint of trade or commerce smong the several States, or with foreign nations 
is hereby declared to be illegal: Provided, That nothing herein contained shal! 
render illegal, contracts or agreements prescribing minimum prices for the resal 
of a commodity which bears, or the label or container of which bears, the trade- 
mark, brand, or name of the producer or distributor of such commodity and which 
is in free and open competition with commodities of the same general class pro- 
duced or distributed by others, when contracts or agreements of that deseriptior 
are lawful as applied to intrastate transactions, under any statute, law, or public 
policy now or hereafter in effect in any State, Territory, or the District of Columbia 
in which such resale is to be made, or to which the commodity is to be transported 
for such resale, and the making of such contracts or agreements shall not be ar 
unfair method of competition under section 5, as amended and supplemented 
of the Act entitled ‘‘An Act to create a Federal Trade Commission, to define it- 
powers and duties, and for other purposes,"’ approved September 26, 1914 
Provided further, That the preceding proviso shall not make lawful any contrac 
or agreement, providing for the establishment or maintenance of minimum resal 
prices on any commodity herein involved, between manufacturers, or betwee! 
producers, or between wholesalers, or between brokers, or between factors, or 
between retailers, or between persons, firms, or corporations in competition wit! 
each other. Every person who shall make any such contract or engage in any) 
such combination or conspiracy hereby declared to be illegal shall be deemed 
guilty of a misdemeanor, and, on conviction thereof, shall be punished by fin 
not exceeding $5,000 or by imprisonment not exceeding one vear, or by both said 
punishments, in the discretion of the court. 

The Miller-Tvdings Act, deliberated in Congress extensively for 
almost 2 vears, in effect sought to accommodate the States in carrying 
out their respective State fair trade acts by exempting contracts 
entered into pursuant to such acts from the prohibitions of the Sher- 
man Antitrust Act and the Federal Trade Commission Act. 
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Since the enactment of the Miller-Tydings Act in 1937 until May 21, 
1951, some 14 years, dozens of fair trade cases have been litigated in 
State and Federal courts challenging various phases of the application 
of the acts, resulting each time in the maintenance of the fair trade 
principle established by the State fair trade laws as well as by the 
Miller-Tydings Act. 

However, on May 21, 1951, the United States Supreme Court in the 
Schwegmann Bros. v. Calvert Distillers Co. case (341 U.S. 384), al- 
though not disturbing the conclusions of the United States Supreme 
Court in the Old Dearborn Distributing Co. ease which held the State’s 
fair trade laws constitutional, nevertheless dealt the State's fair trade 
laws a mortal blow by declaring in a 6 to 3 decision in effect that the 
Miller-Tydings Act did not go far enough to embrace an exemption 
from the Sherman Antitrust Act the immunity of the act as far as 
itrelates to persons who have not signed fair-trade contracts. 

The conclusion of the majority opinion, speaking through Justice 
Douglas, although recognizing that the legislative history as contained 
in the congressional reports and debates, on the Miller-Tvdings did 
consider the fact that the State fair-trade acts, applied to third 
persons with notice of existing contracts, regardless of whether they 
are parties to such contracts, by saying, quoting from the decision: 

The House report referred to the State fair-trade act as authorizing the 
maintenance of resale prices by contract and as providing that ‘“‘third persons 
with notice are bound by the terms of such a contract regardless of whether they 
are parties to it’’; and the report also stated that the objective of the act was to 
permit the public policy of the States having such acts to operate with respect to 
nterstate contracts for the sale of goods. This report is the strongest statement 
for respondents’ position which is found in the legislative history. 

However, continued the Court, when we search the words of the sponsors for a 
clear indication that coercive as well as voluntary schemes or arrangements are 
permissible, we find none. What we do find is the expression of fear in the minoritys 
report of the Senate committee that the nonsignor provisions of the State laws 
would be made effective if the law passed. 

rhe fears and doubts of the opposition are no authoritative guide to the con- 
struction of legislation. It is the sponsors that we look to when the meaning of 
the statutory words is in doubt. 


Accordingly, the Court said: 


It should be remembered that it was the State laws that the Federal law was 
lesigned to accommodate. Feders!| regulation was to give way to State regula- 
tion. When State regulation provided for resale price maintenance by both those 
who contracted and those who did not, and the Federal regulation was relaxed 
mlv as respects “contracts or agreements,” the inference is strong that Congress 
eft the nonecontracting group to be governed by preexisting law. In other words, 
since Congress was writing a law to meet the specifications of State law, it would 
seem that, if the nonsigner provision as well as the “‘contract”’ provision of State 
aW were to be written into Federal law, the pattern of the legislation would have 
heen different. 


Of interest in this connection is the remarks of the minority opinion, 
speaking through Justice Frankfurter when he said: 


soth the House and Senate, therefore, had before them reports dealing with 
he substance of the Miller-Tydings amendment. These reports speak for 
themselves, and I attach them as appendixes to this opinion. Every State act 
referred to in these reports contained a nonsigner provision. I cannot see how, 

view of these reports, we can conclude that Congress meant the nonsigner 
provisions to be invalid under the Sherman Act—unless, that is, we are to depart 
irom the respect we have accorded authoritative legislative history in scores of 
ases during the last decade. (See cases collected in Commissioner v. Estate of 
Church (335 U. 8. 632, 687), appendix A.) In many of these cases the purpose of 
ongress was far less clearly revealed than here. It has never been questioned 
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in this Court that committee reports, as well as statements by those in charge of 
a bill, are authoritative elucidations of the scope of a measure. 

It is suggested that we go to the words of the sponsors of the Miller-Tydings 
amendment. We have done so. Their words confirm the plain meaning of 1}, 
words of the statute and of the congressional reports. Senator Tydings made 
the following statement: ‘‘What we have attempted to do is what 42 States 
have already written on their statute books. It is simply to back up those acts 
that is all; to have a code of fair-trade practices written not by a national board 
such as the NRA but by each State, so that the people may go to the State legis 
lature and correct immediately any abuses that may develop” (81 Congressiona 
Record 7496). 

Representative Dirksen— 


now Senator Dirksen, from my own State— 


made a statement to the House as a member of its conference committee. Hy 
referred to the case of Old Dearborn Co. v. Seagram Corp. (299 U.S. 183) in whic! 
this Court had held that the nonsigner provision of the Illinois fair-trade statur 
did not violate the due process clause. Mr. Dirksen continued: ‘A questioi 
then arose as to whether or not the maintenance of such resale prices under « 
State fair-trade act might not be in violation of the Sherman Antitrust Ac 
of 1890 insofar as these transactions sprang from a contract in interstate con 
merce. This question was presented to the House Judiciary Committee and 
there determined by the reporting of the Miller bill. It was essentially nothing 
more than an enabling act which placed the stamp of approval upon pric: 
maintenance transactions under State acts, notwithstanding the Sherman Act 
of 1890’’ (S1 Congressional Record 8138). 

Every one of the 42 State acts which the Miller-Tydings amendment was | 
back up—the acts on which the Miller-Tydings amendment was to place a 
stamp of approval—contained a nonsigner provision. As demonstrated } 
experience in California, the State acts would have been futile without the non- 
signer clause. The Court now holds that the Miller-Tydings amendment does 
not cover these nonsigner provisions. Not only is the view of the Court contrary 
to the words of the statute and to the legislative history. It is also in econtflic 
with the interpretation given the Miller-Tydings Act by the Federal Trad 
Commission, by the Department of Justice, and by practically all persons ad 
versely affected by the fair-trade laws. The fair-trade laws may well be unsound 
as a matter of economics. Perhaps Congress should not pass an important 
measure dealing with an extraneous subject as a rider to a revenue bill, with the 
coercive influence it exerts in avoiding a veto; perhaps it should restrict legisla 
tion to a single relevant subject, as required by the constitutions of three-fourths 
of the States. These are matters bevond the Court’s concern. Where bot! 
the words of a statute and its legislative history clearly indicate the purpose 
Congress, it should be respected. We should not substitute our own notion of 
what Congress should have done. 

May I add that in legal circles, many are of a mind that the majority 
opinion in the Schwegmann case reached out far in the field of inter- 
pretation of congressional intent to strike down the effectiveness of 
fair trade as State policy. 

In June 1951 when the United States Supreme Court in 341 U. 5 
944 made final, by remanding the United States circuit court of appex!s 
decision in the case of Sunbeam Corporation v. Wentling (185 F2 90: 
fair trade was dealt another fatal blow. In this decision the Cireui! 
Court of Appeals for the Third Circuit in effect declared that the 
enforcement of contracts and agreements entered into pursuant to a 
State Fair Trade Act, involving commodities traveling in interstat 
commerce, constituted a barrier and an interference with interstat: 
commerce. The court of appeals in the Wentling case, although up- 
holding the constitutionality of the Pennsylvania Fair Trade Act in 
every other respect as it applies to sales in Pennsylvania, nevertheless. 
held that the Pennsylvania act is not applicable to sales by Pennsy!- 
vania retailers to consumers in other States, or to advertisements 
in publications in other States. 
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The scope of the Wentling decision in effect, creates the anomoly 
which encourages one not permitted to commit an act of unfair com- 
petition in his own State, may do so, nevertheless, in another State, 
even though such other State also prohibits similar acts of unfair 
competition under the guise and for the only reason that the products 
have traveled or the act of unfair competition is committed while 
engaged in interstate commerce. 

The Wentling and the Schwegmann decisions completely disregard 
the intent and purpose of Congress, by enacting the Miller-Tydings 
Enabling Act, as was observed by Justice Frankfurter, speaking for 
the minority opinion in the Schwegmann case. 

That Congress may, in the exercise of the commerce power, enact 
legislation to effectuate constitutional State statutes is well settled by 
the following recent United States Supreme Court decisions: Jnter- 
national Shoe Co. v. Washington, 325 U. 8. 310 (1945); Prudential 
Insurance Co. v. Benjamin, 328 U. 8. 408 (1946); Rice v. Santa-Fe 
Elevator Co., 331 U.S. 218 (1947); and earlier cases such as Clark 
Distilling Co. v. Western Md. Ry. Co., 242 U.S. 311 (1917); Kentucky 
Whip & Collar v. IU. Central R. R. Co., 299 U.S. 334 (1937); Brooks v. 
U. S., 267 U. S. 432. 

In the International Shoe Co. case, the United States Supreme 
Court said: 

It is no longer debatable that Congress, in the exercise of the commerce power, 
may authorize the States, in specified ways, to regulate interstate commerce or 
impose burdens upon it— 
citing numerous cases, among which was the Kentucky Whip &Collar 
case in which the Court said: 

Congress may prevent interstate transportation from being used to bring into 
a State, articles which are innocuous in themselves, but the local traffic in which, 
because of its harmful consequences, has been constitutionally forbidden by the 
State. 

In that case the Court decided the Ashhurst-Sumner Act which 
prohibited the shipment of prison goods from one State into another 
to compete with free labor. 

In the Books v. U.S., cited heretofore, the United States Supreme 
Court said: 

Congress can certainly regulate interstate commerce to the extent of forbidding 
and punishing the use of such commerce as an agency to promote immorality, 
dishonesty, or the spread of any evil or harm to the people of other States from 
the State of origin. In doing this it is merely exercising the police power, for the 
benefit of the public, without the field of interstate commerce. 

In the Clark Distilling Co. case also cited above, the United States 
Supreme Court said: 

Where the subject of commerce is one as to which the State may constitutionally 
restrict, prohibit, or regulate in order to prevent harmful consequences, and for 
the protection of property rights, Congress may, if it sees fit to put forth its power 
and aid to so regulate interstate commerce, so as to prevent that commerce from 
being used to impede the carrying out of the State policy. 


Gentlemen, H. R. 5767, more commonly known as the McGuire 
bill, in its present form as it may be properly amended—and I have 
some amendments to offer to this committee when I am through—now 
again seeks to accomplish what the courts in the Schwegmann and 
Wentling decisions said, Congress failed to provide when in 1937 it 
enacted the Miller-Tydings Act. The McGuire bill, more specifically 
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and unequivocally, declares it to the intent and purpose of Congress 
to accommodate the States to enable them to carry out their respective 
policy, touching the enforcement of contracts and agreements entered 
into pursuant to their State fair-trade acts, and to make it impossible 
for a person in one State to violate the constitutional prohibitions of 
the laws and policies of another State while utilizing the channels of 
interstate commerce. 

Gentlemen, out of consideration for your time, I shall refrain from 
reading to vou several very apt statements and observations of promi- 
nent persons in the field of economies, law, and politics supporting the 
fair-trade principle. Instead, I respectfully direct vour attention to 
exhibit B, which T ask to file, which you will find attached to a copy of 
my remarks, entitled, “Significant Opinions and Observations Touch- 
ing Fair Trade Legislation.” 

(The document referred to is as follows: ) 


Exuipir B 


SIGNIFICANT OPINIONS AND OBSERVATIONS ToUucHING Farr TRADE 
LEGISLATION 


(Collected by Herman S. Waller, of Waller & Waller, legal counsel for the National 
Association of Retail Druggists) 


1. Statement of Senator Herbert H. Lehman, as Governor of the State of New 
York, when he signed New York's State Fair Trade Act: 

“The bill is in no sense a general price-fixing act. Under no condition does it 
authorize a contract or agreement between manufacturers and producers or 
between wholesalers or between retailers as to the sale or resale prices of any 
commodity. Nor does the bill prevent the resale of a commodity at any price 
where one is closing out his stock of goods, for the purpose of discontinuing that 
line, or where the goods have been damaged or have deteriorated in quality and 
proper notice has been given to the public. 

“This bill in no way sanctions monopoly, monopoly prices, or combinations in 
restraint of free competition between commodities. This is true because the 
provisions of this bill are applicable only to a commodity which is in fair and open 
competition with commodities of the same general class produced by others. 
The prices of commodities that are sold in fair and open competition with other 
commodities of the same general class will always be subject to control by the 
powerful forces of competition. If a manufacturer markets his products at a 
price which the consumer deems too high, the consumer will naturally purchase a 
commodity of the same type produced by another manufacturer who is willing 
and able to market at a lower price. 

“Tt seems to me to be sound economy to devise a method whereby a manu- 
facturer or producer may protect himself against undue clashing of the price of 
his product with consequent destruction of the value of his trade-mark and good 
will and with unnecessary loss to others.”’ 

2. Statement of Professor Seligman, a recognized economist, quoted from his 
book on page 267, entitled “Price Cutting and Price Maintenance” touching the 
subject matter of loss-leader selling: 

“Having thus cleared the ground for the conception of true competition and for 
the benefits which accrue from the competitive process, we are now prepared to 
consider the concept of pseudocompetition. 

“Pseudocompetition, as distinct from real conpetition, partakes of the charac- 
teristies either of the brute strugele or of the sporting rivalry. So-called cutthroat 
competition is not true competition: it is brute competition. In the first place, 
the avowed obiect of cutthroat competition is to cut the throat of the competitor. 
True competition permits the competitor still to compete and to do his best, for 
who knows when the temporarily unsuccessful competitor may not, through a 
turn of fortune, a new invention, or any other conjuncture of events, become the 
successful competitor? Cutthroat competition is designed, on the other hand, to 
remove the rival entirely from the arena in order that the successful competitor 
may remain in control. Cutthroat competition results in monopoly. The tem- 
porary benefit to the consumer from the reduction in price will in the end be more 
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than outweighed by the evils of monopoly. Cutthroat competition, therefore, is 
pseudocompetition, not real competition. 

“While certain classes of department and chain stores have flourished, retailing 
business as a whole has been reduced to an unprofitable basis, and price cutting 
has helped to degrade it to its present level. Although the situation differs as 
between city and country, the general result has been the growth of marked dis- 
satisfaction on the part of the retailers as a class. Many are forced into the system 
of price cutting against their own desires. They are compelled to do what their 
competitors do, even though the competition seems to them unfair and uneconomi- 
eal. Price cutting, in other words, benefits some retailers, but injures others. To 
retailers as a whole, the gains to a few are dearly purchased by the losses to the 
many. 

“We conclude, accordingly, that apart from the particular form it may assume, 
the general principle of resale price maintenance is legitimate. That type of price 
cutting which we have studied in this volume is a form of unfair competition; 
price maintenance is a step toward fair competition. It is economically defensible, 
and, therefore, ethically desirable. The adoption of resale price maintenance as a 
general principle will mean on the whole astep forward in American business life.’’ 

3. Statement of Senator Smith W. Brookhart from Iowa, as it appeared in the 
Federal Register, on the occasion of the Senate’s consideration of the effect of the 
tariff on retail prices of imported merchandise. After listing a number of items 
purchased, giving the cost, retail selling price, and the margin of profit percentage- 
wise, the Senator said: : 

“Mr. President, the products listed in the foregoing table are all nameless, un- 
identified, imported goods. They are some of the articles used by such stores as 
Macy & Co. of New York for the purpose of extorting from the unsuspecting public 
excessive profits to make up for American-made, trade-mark goods, advertised 
to the public as ‘bargain bait’ on the sale of which the profits are small, if any at 
all.” 

4. Statement of President Grover Cleveland, in 1896, in his annual message to 
Congress, touching the existence of conditions which lead to the formation and 
perpetuation of trusts and monopolies: 

“Another topic in which our people rightfully take a deep interest may be here 
briefly considered. I refer to the existence of trusts and other high aggregations 
of capital, the object of which is to secure the monopoly of some particular branch 
of trade, industry, or commerce, and to stifle wholesome competition. When 
these are defended, it is usually on the ground that though they increase profits, 
they also reduce prices, and thus may benefit the public. It must be remembered, 
however, that a reduction of prices to the people is not one of the real objects of 
these organizations, nor is there tendeney necessarily in that direction. If it 
occurs in a particular case it is only because it accords with the purposes of in- 
terests of those managing the scheme. 

“Such occasional results fall far short of compensating the palpable evils 
charged to the account of trusts and monopolies. Their tendency is to crush out 
individual intelligence and to hinder or prevent the full use of human faculties 
and the full development of human character. Through them the farmer, the 
artisan, and the small trader are in danger of dislodgment from the proud position 
of being each his own master, watchful of all that touches his country’s prosperity, 
in Which he has an individual lot, and interested in all that affects the advantages 
of business of which he is a factor, to be relegated to the level of a mere appurte- 
nance to a great machine, with little free will, with no duty but that of passive 
obedience, and with little hope or opportunity of rising in the scale of responsible 
and helpful citizenship. * * * Whatever may be their economic advantages 
their general effect upon personal character, prospects, and usefulness cannot be 
otherwise than injurious.” 

5. Statement of Senator Millard Tydings before the Senate committee which 
considered the enactment of the Miller-Tvdings Enabling Act: 

“First I would like to point out that this bill does not authorize manufacturers 
to enter into agreements with other manufacturers to control the fixing of prices 
to their customers. It deals only with the right of a manufacturer to keep track of 
his article until it reaches the public, in order to guard the public against excessive 
prices on the one hand and protect the manufacturer and distributor against 
cutthroat price-cutting on the other. There is no agreement providing for or 
permitting the creation of a monopoly. 

“Let me also point out that what this bill seeks to do for the small-business man 
is already a privilege which the powerful can enjoy. For example, all automobile 
agencies in the country selling General Motors or Ford cars sell at the prices 
designated by the manufacturers, because the distributors are in most cases the 
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agents of the manufacturers. Therefore, he can do legally by contract what (}y 
man not so fortunately circumstanced cannot do, because the latter does not hay, 
the power through aggregation of capital to set up agencies, but has to sel! + 
distributors willy-nilly. So that if vou extend the privilege contained in this })j 

to the extent that the bill defines it, you will be doing nothing more than extending, 
to the small manufacturer a privilege enjoyed for many years by the most powerf 

concerns in the United States. 

“T think it is pretty generally understood that Ingersoll watches sel! for a dolla: 
If a man wants to sell one for 50 cents, the manufacturer can take the ager 
away from him, because they are listed as agents, as | understand it. So that al 
you would be doing with this bill would be to put all business on the same plane 
Certainly, if Mr. Ford and General Motors can fix the prices at which their cars 
shall be sold, assuming it is a reasonable pricee—and I believe it is, because au 
mobile prices in general have a downward tendency all over the country—you ar 
simply extending that privilege to the less fortunate manufacturer. 

“This bill does not provide for horizontal agreements between manufacturers 
It must be a vertical agreement down to the consumer. 

“T also want to point out that there is no provision in this bill which fixes 
definitely the price at which an article is to be sold to the consumer. All it does 
is to provide that the manufacturer and the retailer shall not sell at less than cost 
and make it up on something else and thus destroy in the publie mind the psycho 
logical benefit of the belief that the article is standard and worth something 
When you cheapen an article to a price less than actual cost the publie begins to 
believe there is something wrong with it. 

“There are over 100 different kinds of shaving cream. Let us say vou are making 
one of them and in your contract fix a minimum price so high to the distributor 
that he must sell it at a price above that charged by his competitors, the other 
99 manufacturers will immediately knock down your contract and take your 
business away. The competition still exists. There is no right of manufacturers 
to combine. What happens under this bill, however, is that the manufacturer of 
an article does not have its prestige ruined by its being sold so cheap that tly 
public lose the standard of value which is ordinarily associated with it. Competi- 
tion always exists between one manufacturer and another. There is no hori- 
zontal agreement. 

“The last thing I would like to point out is that this bill cannot be unfair to 
the public, because if prices are set too high by any manufacturer, competition 
will take his trade away from him. It cannot be unfair to the retailer, because all 
retailers will stand on the same bottom. They ean sell above the minimum, but 
they cannot go below it. It cannot be unfair to the manufacturer, because the 
element of competition is always present, and it should be obvious that no concern 
does business long by selling at less than cost. Less-than-cost selling rarely results 
in a saving to the publie. 

“This bill does not transgress the spirit of the Sherman antitrust law of the 
Federal Trade Act. There is no restraint of trade. The competition still exists 
If this bill would allow manufacturers to combine, or allow retailers to combin: 
and fix the prices, that would be one thing, but the element of competition is 
never lost, never out of the provisions of this bill. Manufacturers still compete 
with each other. Retailers still compete with each other. Competition remains 
and it is fair competition to the manufacturer, the retailer, and the public. I can- 
not see, therefore, where it would be unfair to the consumer, because it only fixes 
the minimum price, which we will assume should be above cost, and if it goes 
higher, competition will bring it down. It likewise cannot be unfair to thy 
retailer or manufacturer. 

“T will say to the opponents of this bill, if we do not meet this problem, now, 
in 5 or 10 years you will have to meet a more drastic solution of it. The day is 
going to come when this fight will be brought upon you 10 times as hard as it 
now. We need large aggregations of capital as well as small-business men. Fac! 
is a part of our economic life. But the small-business man is entitled to a reason- 
able amount of protection, and he must have it. If he does not survive the public 
is at the mercy of the larger concerns.” 

6. Statement of Justice Brandeis, made in 1913 on the effect of price cutting 

“The competition attained by prohibiting the producer of a trade-marked article 
from maintaining his established price offers nothing substantial. Such ecompeti- 
tion is superficial merely. It is sporadic, temporary, delusive. It fails to protect 
the public where protection is needed. It is powerless to prevent the trust from 
fixing extortionate prices for its product. The great corporation with ample 
capital, a perfected organization and a large volume of business, can establish its 
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own agencies or sell direct to the consumer, and is in no danger of having its 
husiness destroyed by price cutting among retailers. But the prohibition of price 
maintenance imposes upon the small and independent producers a serious handi- 
cap. Some avenue of escape must be sought by them; and it may be found in 
combination. Independent manufacturers without the capital or the volume of 
business requisite for engaging alone in the retail trade, will be apt to combine 
with existing chains of stores, or to join with other manufacturers similarly situated 
in establishing new chains of retail stores, through which to market their products 
jirect to the consumers. The process of exterminating the small independent 
retailers already hard pressed by capitalistic combinations—the mail-order houses, 
existing chains of stores, and the large department stores—-would be greatly 
accelerated by such a movement. Already the displacement of the small-inde- 
pendent-business man by the huge corporation with its myriad of employees, 
its absentee ownership, and its financier control, present a grave danger to our 
democracy. The social loss is great: and there is no economic gain. But the 
process of capitalizing free Americans is not an inevitable one. It is not even in 
accord with the natural law of business. It is largely the result of unwise, man- 
made, privilege-creating law, which has stimulated existing tendencies to inequality 
instead of discouraging them. Shall we, under the guise of protecting competition, 
further foster monopoly by creating immunity for the price cutters? 

“Americans should be under no illusions as to the value or effect of price cutting. 
It has been the most potent weapon of monopoly—a means of killing the small 
rival to which the great trusts have resorted most frequently. It is so simple, so 
effective. Far-seeing organized capital secured by this means the cooperation 
of the short-sighted unorganized consumer to his own undoing. Thoughtless 
or weak, he yields, to the temptation of trifling immediate gain; and selling his 
birthright for a mess of pottage, becomes himself an instrument of monpoly.”’ 

7. Statement of Justice Oliver Wendell Holmes, appearing in his dissenting 
opinion of Miles Medical Co. v. Park (220 U. 8. 373), when he said: 

“There is no statute covering the case; there is no body of precedent that by 
inelectable logic requires the conclusion to which the Court has come. The con- 
clusion is reached by extending a certain conception of public policy to a new 
sphere. On such matters we are in perilous country. I think that, at least, 
it is safe to say that the most enlightened judicial policy is to let people manage 
their own business in their own way, unless the ground for interference 1s very 
clear. What then is the ground upon which we interfere in the present case? 
Of course, it is not the interest of the producer. No one, I judge, cares for that. 
It hardly can be the interest of the subordinate vendors, as there seems to be no 
particular reason for preferring them to the originator and first vendor of the 
product. Perhaps it may be assumed to be the interest of the consumers and the 
public. On that point I confess that I am in the minority as to larger issues than 
are involved here. I think that we greatly exaggerate the value and importance 
to the public of competition in the production or distribution of an article (here 
it is only distribution), as fixing a fair price. What really fixes that is the com- 
petition of conflicting desires. We, none of us, can have as much as we want of 
all the things that we want. Therefore, we have to choose. As soon as the 
price of something that we want goes above the point at which we are willing to 
give up other things to have that, we cease to buy it and buy something else. 
Of course, I am speaking of things that we can get along without. These may be 
necessaries that sooner or later must be dealt with like short rations in a ship- 
wreck, but they are not Dr. Miles’ medicines. With regard to things like the 
latter it seems to me that the point of most profitable returns mark the equilib- 
rium of social desires and determines the fair price in the only sense in which 
| can find meaning in those words. The Dr. Miles Medical Co. knows better 
than we do what will enable it to do the best business. I cannot believe that 
n the long run the publie will profit by this Court permitting knaves to cut rea- 
sonable prices for some ulterior purpose of their own and thus to impair, if not to 
destroy, the production and sale of articles which it is assumed it is desirable 
that the public should be able to get.”’ 

S. Statement of Justice Wilson of the Illinois Supreme Court when that court 
sustained the constitutionality of the Illinois State Fair-Trade Act in the case of 
Joseph Triner Corp. v. McNeil (363 Ill. 559): 

‘It is wholly immaterial whether the individual members of this court agree 
with the economic and social philosophy upon which the fair trade act is estab- 
lished, and no duty rests upon us to pass upon the wisdom of the economic public 
policy which it declares. That function is wholly legislative. It is not a judicial 
function to lecture either the public or business. Neither is it within the province 
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of the court to philosophize concerning economic conditions. In passing, how- 
ever, we cannot help but note that many of the present legislative enactments. 
such as the fair trade acts of New York, California, and Illinois, are resultant. 
brought about because of the failure of the public, and particularly the busines. 
public, to observe those ethical principles which lie at the very foundation of fai) 
dealing and business honesty. The shady efforts made by some to obtain a 
unfair advantage over others are not compatible with good citizenship nor i) 
keeping with the best traditions of the law merchant as known at the commo; 
law. If public opinion cannot check these practices, then business can expect 
legislatures to attempt to remedy them.” 

%. Statement of Justice Roberts of the United States Supreme Court in the case 
of Nebbia v. New York (291 U.S. 502 at p. 537): 

“But there can be no doubt that upon proper occasion and by appropriat 
measures the State may regulate a business in any of its aspects, including th: 
prices to be charged for the products or commodities it sells. 

“So far as the requirement of due process is concerned, and in the absence of 
other constitutional restriction, a State is free to adopt whatever economic policy 
may reasonably be deemed to promote public welfare, and to enforce that policy 
by legislation adapted to its purpose. The courts are without authority either to 
declare such policy, or, when it is declared by the legislature, to override it. If 
the laws passed are seen to have a reasonable relation to a proper legislative 
purpose, and are neither arbitrary nor discriminatory, the requirements of th 
due process of law are satisfied, and judicial determination to that effeet renders a 
Court functus officio. Whether the free operation of the normal laws of competi- 
tion is a wise and wholesome rule of trade and commerce is an economic question 
which this Court need not consider or determine. And it is equally clear that if 
a legislative body be to curb unrestrained and harmful competition by measures 
which are not arbitrary or discriminatory it does not lie with the courts to deter- 
mine that the rule is unwise. With the wisdom of the policy adopted, with the 
adequacy or practicability of the law enacted to forward it, the courts are bot) 
incompetent and unauthorized to deal. The course of decisions in this Court 
exhibits a firm adherence to these principles. Times without number we hav 
said that the legislature is primarily the judge of the necessity of such an enact- 
ment, that every possible presumption is in favor of its validity, and that thoug! 
the Court may hold views inconsistent with the wisdom of the law, it may not be 
annulled unless palpably in excess of legislative power. 

“The law-making bodies in the past endeavored to promote free competitio! 
by laws aimed at trusts and monopolies. The consequent interference wit 
private property and freedom of contract has not availed with the courts to se! 
these enactments aside as denving due process. Where the public interest was 
deemed to require the fixing of minimum prices, that expedient has been sus 
tained. If the law-making body within its sphere of government coneludes that 
the conditions or practices in an industry make unrestricted competition al 
inadequate safeguard of the consumer's interests, produce waste harmful to the 
public, threaten ultimately to cut off the supply of a commodity needed by the 
public, or portend the destruetion of the industry itself, appropriate statutes 
passed in an honest effort to correct the threatened consequences may not br 
set aside because the regulation adopted fixes prices reasonably deemed by thi 
legislature to be fair to those engaged in the industry and to the consuming 
public.” 

10, Statement of Chief Justice Waste, in the case of Max Factor Co. v. Kunsmar 
(55 Pacifie (2), 177 at p. 185) upholding the constitutionality of the California 
State Fair Trade Acts, among other things said: 

“The next major factor that must be emphasized is that the statute here in- 
volved is not solely a price-fixing or regulating statute. It is true that the statute 
permits the producer to fix by contracts with his distributor, and the latter by 
contracts with retailers, the minimum resale price of the product, and that by 
section 1% of the act the minimum price so fixed is made binding on all retailers 
who have knowledge of the contracts and in this sense it is a price regulating 
statute. However, to regulate prices as such was not the main purpose of the 
statute. The statute only applies to certain articles sold under the trade-mark 
of the producer. As to such articles, the producer or manufacturer, throug! 
advertising or other means, has built up a good will in connection with the articles, 
which good will is a species of property entitled to protection. When the retailer 
sells such an article to a customer, the article is not sold solely on the reputatio: 
of the retailer, but partially, at least, on the reputation built up by the owner of 
the trade-mark, brand, or trade name. Moreover, section 144 comes into opera- 
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tion only when the manufacturer or producer has entered into contracts fixing 
the resale price. The statute, as its title indicates, by preventing price-cutting, 
is aimed at protecting these valuable property and contract rights of the manu- 
facturer or producer—rights just as valuable and just as much entitled to protee- 
tion as the right of the retailer, who is attempting, by exercising his claimed right 
of freedom of action, to injure the property and contract rights of the manu- 
facturer or producer. The statute, in other words, does not merely prohibit 
price-cutting in an attempt to protect the validly acquired rights of others. The 
common law, without statutory authorization, long recognized that unjusti- 
fiable interference with contract rights of others constituted a tort. The statute 
here involved, in a large measure, merely extends that common-law doctrine to 
the transactions enumerated in the statute.”’ 

11. Selected statement of Justice Sutherland of the United States Supreme 
Court from its decision upholding the constitutionality of the Illinois and Cali- 
fornia State Fair Trade Acts in the ease of Old Dearborn Distribution Co. v. Sea- 
gram Distillers Corp. (1936) (299 U.S. 183). 

te price fixing the Court said: 

‘In respect of the due process of law clavse, it is contended that the statute ig 
a price-fixing law, which has the effect of denying to the owner of property the 
right to determine for himself the price at which he will sell. Appellants invoke 
the well-settled general principle that the right of the owner of property to fix the 
price at which he will sell it is an inherent attribute of the property itself, and as 
such is within the protection of the fifth and fourteenth amendments (Tyson & 
Rrother v. Banton, 273 U.S. 418, 429; Wolff Co. v. Industrial Court, 262 U. 8. 533, 
537: Ribnik v. McRride, 277 U. 8. 350: Williams v. Standard Oil Co., 278 U. 8. 
235: New State Ice Co. v. Liebmann, 285 U.S. 262. These cases hold that, with 
certain exceptions, which need not be set forth, this right of the owner cannot be 
denied by legislative enactment fixing prices and compelling such owner to adhere 
to them. But the decisions referred to deal only with legislative price-fixing. 
They constitute no authority for holding that prices in respect of ‘‘identified”’ 
goods may not be fixed under legislative leave by contract between the parties. 
The Illinois Fair Trade Act does not infringe the doctrine of these cases, 

“Section | affirms the validity of contracts of sale or resale of commodities identi- 
fied by the trade-mark, brand, or name of the producer or owner, which are in 
fair and open competition with commodities of the same general class produced 
by others, notwithstanding that such contracts stipulate (1) that the buver will 
not resell except at the price stipulated by the vendor; and (2) that the producer 
or vendee of such a commodity shall require, upon the sale to another, that he 
agree in turn not to resell except at the price stipulated by such producer or vens 
dee. It is clear that this section does not attempt to fix prices, nor does it dele- 
gate such power to private persons. It permits the designated private persons 
to contract with respect thereto. It contained no element of compulsion, but 
simply legalizes their acts, leaving them free to enter into the authorized contract 
or not as they may see fit. Thus far, the act plainly is not open to objection; and 
none seems to be made.”’ 

te nonsigners clause, that is provision identified by section 1%4 in the Cali- 
fornia State Fair Trade Act and section 2 of almost every other State fair trade 
act, the Court said: 

“The challenge is directed against section 2 which provides that willfully and 
knowingly advertising, offering for sale, or selling any commodity at less than the 
price stipulated in any contract made under section 1, whether the person so 
doing is or is not a party to the contract, shall constitute unfair competition, 
giving rise to a right of action in favor of anvone damaged thereby. 

“It is first to be observed that section 2 reaches not the mere advertising, 
offering for sale, or selling at less than the stipulated price, but the doing of any 
of these things wilfully and knowingly. We are not called upon to determine the 
case of one who has made his purchase in ignorance of the contractual restriction 
upon the selling price, but of a purchaser who has had definite information re- 
specting such contractual restriction and who, with such knowledge, nevertheless, 
proceeds wilfully to resell in disregard of it. 

“In the second place, section 2 does not deal with the restriction upon the sale 
of the commodity qua commodity, but with that restriction because the com- 
modity is identified by the trade-mark, brand, or name of the producer or owner. 
The essence of the statutory violation then consists not in the bare disposition of 
the commodity, but in a forbidden use of the trade-mark, brand or name in ac- 
complishing such disposition. The primary aim of the law is to protect the prop- 
erty—namely, the good will—of the producer, which he still owns. The price 
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restriction is adopted as an appropriate means to that perfectly legitimate end 
and not as an end in itself. 

“Appellants here acquired the commodity in question with full knowledge of 
the then-existing restriction in respect of price which the producer and wholesale 
dealer had imposed, and, of course, with presumptive if not actual knowledge of 
the law which authorized the restriction. Appellants were not obliged to bu, 
and their voluntary acquisition of the property with such knowledge earried wit} 
it, upon every principle of fair dealing, assent to the protective restriction, wit) 
consequent liability under section 2 of the law by which such acquisition was 
conditioned (cf. Provident Institution v. Jersey City, 113 U. S. 506, 514-515 
Vreeland v. O'Neil, 36 N. J. Eq. 399, 402; same case on appeal, 37 N. J. by 
574, 577).” 

Re the effect of price cutting, the Court said: 

“There is a great body of fact and opinion tending to show that price cutting 
by retail dealers is not only injurious to the good will and business of the produce; 
and distributor of identified goods, but injurious to the general publie as we!| 
The evidence to that effect is voluminous; but it would serve no useful purpos: 
to review the evidence or to enlarge further upon the subject. True, there js 
evidence, opinion and argument to the contrary; but it does not concern us to 
determine where the weight lies. We need say no more than that the question 
may be regarded as fairly open to differences of opinion. The legislation here in 
question proceeds upon the former and not the latter view; and the legislative 
determination in that respect, in the circumstances here disclosed, is conclusive so 
far as this Court is concerned. Where the question of what the facts establish 
is a fairly debatable one, we accept and earrv into effect the opinion of the legis- 
lature (Radice v. New York, 264 U. S. 292, 294; Zahn v. Board of Public Wor':s, 
274 U.S. 325, 328 and cases cited).”’ 

12. Statement of Justice McReynolds of the United States Supreme Court in 
the case of Liberty Warehouse Co. v. Burley Tobacco Growers’ Cooperative (276 VU. 
S. 71), considering a prohibition for one knowingly to induce to violate contracts, 
at page 91 said: 

“Counsel maintain that the Bingham Act takes from the Warehouse Co. th: 
right to carry on business in the usual way by accepting and selling the tobacco of 
those who voluntarily seek its services and thus unduly abridges its liberty 
Undoubtedly the statute does prohibit and penalize action not therefore so 
restricted and to that extent interferes with freedom. But this is done to-protect 
certain contracts which the legislature deemed of great importance to the public 
and peculiarly subject to invasion. We need not determine whether the liberty 
protected by this Constitution includes the right to induce a breach of contract 
between others for the aggrandizement of the intermeddler to violate the nice sensi 
of right which honorable traders ought to observe.”’ 

13. Statement of Justice Bodine, speaking for the unanimous decision for thi 
New Jersey Court of Errors and Appeals, in the case of Johnson and Johnson Co 
Weisshard (191 Atlantic 873), said: 

“The court of chancery held the act unconstitutional but this was before the 
unanimous decision of the Supreme Court of the United States holding the Illinois 
statute constitutional (Old Dearborn Distribution Co. v. Seagram-Distillers Corp 
McNeil v. Joseph Triner Corporation, 57 Sup. Ct. 139). A reading of that decision is a 
complete answer to every argument advanced against the statute. Nor do \ 
perceive how the requirements of our statute affect interstate commerce. It is a 
mere direction to a resident merchant that he must not resell trade-marked o: 
branded articles at less than the price fixed by the producer or owner of suc! 
marked commodities. If the merchant would profit by the good will built up }) 
the owner or producer he must comply with the requirements of the legislatur 
He may remove the mark or brand and sell the goods he owns at his own pri 
But he may not utilize the good will of another without complying with t! 
statute which brands as unfair the sale of identified goods at less than the pric: 
fixed by the ‘producer’.”’ 

i4. Statement of Justice Carswell of the New York Court of Appeals in the ca: 
of Port Chester Wine & Liquor Shop v. Miller Bros. (253 App. Div. 188; affirmed 
by New York Supreme Court in 281 N. Y. 101), construing the right of one retaile: 
to sue another when he violates the provisions of the State’s fair trade act in pa) 
said: 

‘The one who to a greater degree bears the brunt or burden as a consequen 
of price cutting by a retailer is the competing retailer who is observing his co 
tractual obligations. Such a retailer suffers proportionately to a greater exte 
than does the producer.” 
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“The primary aim of the law (fair trade act) is to protect the property 
namely, the good will—of the producer, which he still owns. The price restriction 
is adopted as an appropriate means to that perfectly legitimate end and not as 
an end in itself.” 

“Accordingly, when a competitor sells a specified branded article in violation 
of the retailer’s limited property right in the good will acquired by contract, the 
injury or damage falls directly upon the retailers with greater proportionate force 
than upon the producer who has shared with the retailer by contract the property 
right in the good will. There is no compelling reason why the devolution by con- 
tract of a limited share in the property right should not be recognized. Ce rtainly, 
solicitude for the one who by this statute is founded as a wrong does not qu: lify 

as a reason. 

15. Statement of Justice Seawell speaking for the majority opinion of the North 
Carolina Supreme Court in upholding the constitutionality of its fair trade act 
after quoting the following paragraph from Toulmin, Trade Agreements and the 
antitrust law (1937): 

‘There is nothing immoral in resale price maintenance. It is one of those policies 
that happen to be arbitrarily prohibited by the Government. The whole founda- 
ion of trade is in maintaining stabilized prices. While it may be to the temporary 
advantage of a department store to increase its own sales of unbranded merchan- 
lise by using trade-marked merchandise as a leader at a cut price, yet the ultimate 
repercussions on commerce are of the most serious character. This has resulted 
in grave injury to the development of trade-marked merchandise upon which the 
country’s commercial scheme of doing business has been largely founded. 

Trade-mark merchandising means merchandise that is extensively advertised 
and being extensively advertised must live up to high quality. There must be 
quantity production to support the expenditure of advertising with a correspond- 
ingly relatively low, but stabilized price. This gives labor steady and gainful 
employment, results in large purchasing power, and places the stamp of identi- 
fication of the trade-mark of the manufacturer on the goods with the resulting 
requirements of integrity of production and honor in selling for public protection. 
To permit ultimate distribution of such merchandise to wreck the entire founda- 
tion of this business structure - a temporary personal profit is a short-sighted 

olicy that should be condemned and prohibited in the strongest terms.” 

Continue to say: 

‘In our opening analysis we stress the fact that the producer and seller of a 
branded commodity along with the commodity itself, transfers the use of the good- 
will, which use is made effectual by the use of the distinguishing brand or trade- 

The quantity of the commodity corporeally passed by the sale is always 
relatively unimportant item, but the entire good will of the producer's business, 
vith all of its force and effectiveness, is put behind the product in the hands of 
the retailer for use in inducing consumer purchase; and, conversely, the entire 
od will may be appropriated and prostituted by the cut rate dealer who uses 
not to promote the sale of the branded commodity, but to increase his sale in 
ther commodities. In either case, the entire good will is involved, and in a very 
|. if not technical, sense, subject to a servitude.” 

if. Statements of Senator John Sparkman, chairman of the Senate’s Select 

umittee on Small Business, in its 1951 annual report in section 10 made the 
llowing observations: 

Had the price wars continued, they could have done incalculable harm to 

intless small businesses. The memory of the early 1930's and the great num- 
ers of small, independent concerns that were then lost to the economy directly 
is a result of similar price wars is still fresh. The possibility is strong that the 

lamage to fair trade wrought by the Schwegmann decision might well pree ipite ate 

uilar business failures, should our economy suffer a sudden reversal. * 

Your committee is hopeful that the members of the business community will 
ognize their responsibilities in this situation and * * * realize the dangers 
herent in loss-leader selling and cutthroat competition: that they will realize 

lat such practices can result only in damaging the whole economy. 

It is not only the small independent merchant who suffers in a price war. 

manufacturer and the consumer also suffer. And the leaders of price- 
tting campaigns should realize that injury to other segments of the retail 
le cannot benefit them. Gains realized from loss-leader selling are“ short- 


‘The practice is a vicious one and defeats itself. No merchant, no matter 
large, can afford to continue loss-leader selling indefinitely. He must engage 


her practices in order to recoup his losses. And such practices of necessity 
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require that he sell other merchandise at high profits. The consumer must sooner 
or later discover the fallacy of the loss-leader selling technique, and then the 
retailer loses the good will of his customers and their patronage. 

“The good sense and recognition of their responsibilities should impel the 
overwhelming mass of the business community to the logie and wisdom of fair 
trade. 

“The advantages of fair trade are evident and your committee will be awake 
to any opportunities in the legislative field that would renew the stability and 
security of small business. The Nation’s economic well-being depends to a 
large extent on the vitality of America’s small businesses. Threats of price 
wars must be eliminated if that vitality is to endure. 

“Fair trade eliminates the necessity for ‘shopping around.’ He knows, too. 
that the price is fair. By the very nature of fair-trade laws, a price-fixed item 
cannot succeed unless it competes successfully with similar items produced by 
other manufacturers. In the drug field, fair-trade items have increased in price 
just 10.5 percent since 1939, while the cost of living, according to the Department 
of Labor, has risen more than 85 percent. 

“Fair trade also assures the customer that a qualified product will remain on 
the market. It will not be lost to the consumer through loss-leader selling. 

“Tt assures the manufacturer a steady market for his product. It does not 
give him an unfair advantage or a monopoly because * * * if he does not 
maintain the quality of his product or if he fixes the price too high, he loses owt 
to his competitors in spite of fair-trade laws. But fair trade does protect him 
against the evils of loss-leader selling and the possible destruction of his product 
and his business through price cutting.” 

Mr. Watier. The one observation which I cannot at this time re- 
frain from directing to your attention is the short statement made by 
Justice Wilson of the Illinois Supreme Court, when the court sustained 
the constitutionality of the Illinois Fair Trade Act. Justice Wilson 
among other things said: 

It is wholly immaterial whether the individual members of this court agree with 
the economic and social philosophy upon which the Fair Trade Act is established, 
and no duty rests upon us to pass upon the wisdom of the economic publie policy 
which it declares. That function is wholly legislative. It is not a judicial function 
to lecture either the public or business. Neither is it within the province of the 
court to philosophize concerning economic conditions. In passing, however, we 
cannot help but note that many of the present legislative enactments, such as the 
fair trade acts of New York, California, and Illinois, are resultants brought about 
because of the failure of the public, and particularly the business public, to observe 
those ethical principles which lie at the very foundation of fair dealing and business 
honesty. The shady efforts made by some to obtain an unfair advantage over 
others are not compatible with good citizenship nor in keeping with the best 
traditions of the law merchant as known at the common law. If public opinion 
cannot check these practices, then business can expect legislatures to attempt to 
remedy them. 

Fair trade is no longer an experiment, it is today the adopted policy 
of 45 out of the 48 States in the Union. It is, in my humble opinion, 
a way of life conducive to the perpetuation of our democratic form of 
government. The millions of:people residing in the 45 States that 
have fair-trade laws, through their respective State legislators and 
their judiciary acclaim their fair-trade policy to be an appropriate 
means of safeguarding the economic welfare of their respective constit- 
uents. Through the McGuire bill, they now again, as they did in 1937, 
through the Miller-Tydings Act, petition Congress for an act to enable 
them to effectively enforce their fair-trade laws, and prohibit a person 
in one State to violate the prohibitions of the same laws of another 
State under the guise of having engaged in interstate commerce. 

At this time in order to enable the committee in my opinion to ac- 
complish the purposes of the MeGuire bill, | have prepared copies of 
amendments to the MeGuire bill which I would like to pass on to the 
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ommittee. The purpose of these amendments, gentlemen, is to 
carify, not to add more to the MeGuice bill, but to clarify the intents 


and purposes of the bill, to accomplish the problems which | have re- 


lated to vou and to which vou have been listening fora week now. 


The problems chiefly and primarily are to overcome the decision of 
the Schwegmann and the We nthing decisions. 
The proposed amendments referred to are as follows: 


his revision dated February 7, 1052. 


material is in italics; omitted material is in black brackets as compared with the MeQGuire bil 
H. R. 5767) 


4 BILL To amend the Federal Trade Commission Act and the Sherman Anti-Trust Act with respect to 
certain contracts and agreements which establish minimum or sfipudated resake prices and which are 
extended by State law fo persons who are not parties to such contracts and agreements, and for certain other 


r poses 


Be at enacted by the Senate and House of Representatives of the United States oa 
imerica in Congress assembled, That, it is the purpose of this Aet to protect the 
‘ights of States under the United States Constitution to regulate [its] the 
nternal affairs and more particularly to enact statutes and laws, and to adopt 
policies which authorize contracts and agreements prescribing minimum or 
tipulated prices for the resale of commodities and to extend the minimum or 
jipulated prices prescribed by sueh contracts and agreements to persons who 
[within the State even though such persons] are not parties thereto. It is the 
further purpose of this Act to make [certain of J such statutes, laws, and public 
policies, applicable to commodities, contracts, agreements and activities in or 
affecting [shipped in] interstate or foreign commerce. 

That (see. 2) section 5 (A) of the Federe! Trade Commission Aet, as amended, 
is hereby amended [[by inserting after the first sentence thereof the following 
new matter] to read as follows 

Sec. 5 (A Pa Unfau methods of competition in commerce, and unfatr or dece ptiv 

practices in commerce, are he rehy declared unlawful 

Nothing contained herein or in any of the antitrust laws or other laws of the 
lnited States shall render [unfair or) unlawful any contracts or agreements 
prescribing minimum or stipulated prices, or requiring a vendee to enter into 
ontracts or agreements prescribing minimum or stipulated prices, for the resale of a 
commodity which bears, or the label or container of which bears, the trade-mark, 
brand, or name of the producer or distributor or such commodity and which is 
in free and open competition with commodities of the same general class produced 
distributed by others, when contracts or agreements of that description are 
awful [as applied to intrastate transaction] under any statute, law, or public 
‘y now or hereafter in effect in any State, Territory, or the District of Columbia 
in which such resale is to be made, or to which the commodity is to be transported 

for such resale or for the delivery to a vendee pursuant to a sale. 

3. Nothing contained herein or in any of the antitrust laws or other laws of the 
lnited States shall render unlawful the exercise or the enforcement of any right 
or right of action ereated by any statute, law, or public policy now or hereafter 

effect in any State, Territory, or the District of Columbia, which in substance 
provides [declares] that willfully and knowingly advertising, offering for sale, 
selling any commodity at less than the price or prices prescribed [stipulated] in 
[any] such contracts or agreements whether the person so advertising, offering 
for sale or selling is or is not a party to such contract or agreement, is unfair 

ompetition and is actionable at the suit of any person damaged thereby[[:]. 
[and] 

1, Whenever by contract or agreement described in subsection (A2) hereof a stipu- 
ated or minimum resale price or prices shall have been established for a commodity 
nany State, Territory, or the District of Columbia, where such a contract or agree- 
ment is lawful, any such commodity transported into, or sold in interstate commerce 
or transportation into, any such State, Territory, or the District of Columbia shall 
he subject to the provisions of such contract or agreement and the statutes, laws and 
policies, of such State, Territory, or the District of Columbia to the same extent and 
enforceable in the same manner as though such commodity had been produced and 
sold in intrastate commerce within such State, Territory, or the District of Columbia 
The making of contracts or agreements described in subsection (A2) hereof or the 
erercise of any right or right of action arising there under against any person, whether 
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or not a party to such a contract or agreement, shall not constitute an unlawful bi 
or restraint upon, or interference with, interstate commerce. 

5. Neither the making of contracts or agreements as described in subsection (| 
hereof nor the exercise or enforcement of any right or right of action as describe 
said subsection (A2) and (A3) shall be illegal under the Act entitled “An A 
protect trade and commerce against unlawful restraints and monopolies” appro\ 
July 2, 1890, as amended. 

6. Nothing contained herein [The preceding sentence] shall [not] make law: 
contracts or agreements providing for the establishment or maintenance of mi: 
mum or stipulated resale prices on any commodity herein referred to, [involved] 
between iuanufacturers, or between producers, or between wholesalers, or bet we 
brokers, or between factors, or between retailers, or between persons, firms 
corporations in competition with each other. [Every person who shall make » 
contract or agreement hereby declared to be unfair or unlawful shall be deeny 
guilty of a misdemeanor, and, on conviction thereof, shall be punished by fine ) 
exceeding $5,000 or by imprisonment not exceeding one year, or by both sai 
punishments, in the discretion of the Court.] 

7. The commission is hereby empowered and directed to prevent persons, partne- 
ships, or corporations, except banks, common carriers subject to the Acts to regu 
commerce, air carriers and foreign air carriers subject to the Civil Aeronautics Act o 
1938, and persons, partnerships, or corporations subject to the Packers and Stock ya; 
Act, 1921, except as provided in section 406 (B) of said Act, from using unfair metho 
of competition in commerce and unfair or deceptive acts or practices in commerce. 

Mr. Priest. Does that complete your statement, Mr. Waller? 

Mr. Wauter. It does. 

Mr. Rosperts. I have one question. Mr. Waller, is it not a fact 
that price maintenance under State laws permits private persons to 
fix prices for their own pecuniary interest rather than for the publi 
and that such prices are not to be tested for reasonableness by any 
instrumentality, public or private. 

Mr. Watter. It is not a fact to this extent, that price fixing or thi 
reasonableness of prices is constantly being tested by the consume: 
demand in the market place. Every time a manufacturer or a dis- 
tributor sets a price for a known quality trade-mark product, he musi 
have in mind, will it be accepted at that price and will it sell enough to 
afford a profit at that price, so the reasonableness or test of the setting 
of the price as contemplated by his contract with the distributor will 
always have before them the criterion, the fear, the reasonableness 
will it be accepted by the consumer. 

Once it is not accepted, he is out of business. Once it is too high 
once it is unreasonable, that is the end of the product as far as the 
market price is concerned. Competition for the consumer’s dolla: 
will inevitably control reasonableness of the price much more than 
you or I or any group can sit down and judge the reasonableness 
The consumer, the very person who pays for the product, who parts 
with the money, sets the reasonableness of the price, as has been 
demonstrated to you by many witnesses, time and time again. 

Mr. Beamer. Mr. Waller, vou made two statements and I want 
to ask you questions which | thought represented principles in this 
particular instance. Do vou feel that the Federal Government's 
duty is to assume authority over State legislation, or is it to assist 
shall we say to legalize State legislation? I think one of the state- 
ments you quoted said, to accommodate the States to carry out their 
respective policies. 

Mr. Watier. That is right. The purpose of the McGuire bill, as 
was the purpose of the Miller-Tydings Act, is not for Congress to 
adopt a specifie policy, nor declare what the State policy should be 
The Miller-Tydings Act in 1936, and the MeGuire bill now mere!) 
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seeks to enable the States to carry out their respective policies with 
reference to fair trade. The MeGuire bill became necessary because 
the Schwegmann and the Wentling decisions held that Congress by 
express language failed to provide exemptions from the Sherman 
Anti-trust Act, the so-called nonsigner provision uniformly contained 
in 45 State fair-trade acts, and that the enforcement of State fair-trade 
acts involving interstate commerce, is an unlawful burden and inter- 
ference with such commerce. The MeGuire bill seeks to enable 
States to carry out their respective policies, so that a person in one 
State, for instance Indiana, which has a fair-trade act, and is neigh- 
boring State to where I come from, Illinois, which also has a fair-trade 
act, cannot come to my State and frustrate the policy of my State by 
shipping trade-marked products below established resale prices, under 
the guise, that such person is engaged in interstate commerce, thereby 
disrupt our policy which our representatives felt to be good for the 
citizens of Illinois as the representatives in your State equally felt 
to be good for the people of your State. 

Mr. Beamer. If vou feel that the people of Indiana should not 
interfere shall we say with the activities of the legislature in your 
State, do you feel that the Federal Government should be stepping and 
assuming the authority of the States? 

Mr. Watier. No. We do not ask vou to assume any authority. 
As Mr. Warnack said so aptly, it may be my desire to see the Congress 
adopt a national fair-trade policy that would be desirable, and with 
which I agree. 

Mr. Beamer. | think vou referred in here to some of the opinions 
expressed by some of the members of the court in the decisions to 
which reference was made. Where shall we go for interpretation of the 
intent of the law, to the courts or to the records of the people, of the 
groups who introduced the legislation? 

Mr. Wa.uer. I stressed the opinions of both the majority and the 
minority. It was a situation in which there was a six-to-three decision 
in the Schwegmann case. Justice Douglas said that congress did 
not go far enough in either language to express what its intent was 
with reference to accomplishing what the Miller-Tvdings Act sought 
to accomplish. We brought out in that case, and I filed a brief in 
connection with that, the legislative history, to show that that was the 
intent of Congress. And that Justice Frankfurter in support of his 
opinion said, ves, from what we read, from what we saw, from what the 
acts themselves say, that is the intent of Congress and because the 
majority opinion prevailed of course we now have to come back to 
Congress and ask that it express its intent more definitely, more 
accurately, say now what vou wanted to say in 1937. That is what 
the MeGuire bill is trying to accomplish, that is to say now what the 
Court said vou failed to say in 1937. 

Mr. Beamer. Does that not set forth the necessity that perhaps 
it will come to the place where Congress must write pretty much in 
black and white what commissions, bureaus, and agencies must be doing 
rather than leaving a lot of authority to those individuals and at some 
date the courts might come back and say Congress did not express 
itself too clearly in this legislation. 

Mr. Waxrier. Mr. Beamer, ultimately that may be desirable 
Congress, | do not believe, however, is prepared at this time to accept 
that situation. All we ask of you now, is that since 45 States in the 
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Union have adopted a policy with reference to fair trade, that Congress. 
reiterate its position which it felt it had done when it passed the Miller- 
Tydings Act by more deliberate and expressive language such as the 
MeGuire bill seeks to do. In effect, the 45 States, through their 
legislature, imply that if Congress cannot or did not embrace fair 
trade, let us do it, but enact legislation to enable us to effectuate our 
respective policy, so that no one engaged in interstate commerce, 
covering trade-marked products, may under that guise vitiate our 
adopted respective policies. 

Mr. Beamer. Do vou not feel that H. R. 5767 perhaps with some 
amendments will enable and accommodate States to do it? 

Mr. Wauuer. That is my opinion and we hope that the language 
of the amendment will. It is not an easy act to accomplish. We 
hope it will. We hope we may not have to come back to you saying, 
“Here, now, give us a national policy.’”” We hope that the States 
themselves will carry out its policies and its intents. 

Mr. McGuire. What in vour opinion is the effect of vertical price 
fixing in a lot of State laws as against Federal policy which prohibits 
horizontal price fixing? 

Mr. Wauier. | heard Mr. Hale ask that question quite a few times 
1 am pleased you asked it. I want you to get it as well as I have been 
able to get it. Horizontal price fixing is prohibited by every State law 
and by the Federal Government because horizontal price fixing 
assumes an act of persons who conspire by agreement to set up a price 
at which no one should undersell. That tends to restriet trade and 
results in the creation of monopolies. That is prohibited, and right 
fully so. But vertical price fixing is a scheme of operation which sets 
the price not by a group engaged in a certain activity but by a person 
who owns the product and wishes it to compete with other products. 
In other words, vertical price establishment and maintenance helps 
to accomplish horizontal prohibition because it opens up the avenues 
of competition. Horizontal price fixing restricts competition, creates 
monopolies. Vertical price fixing opens the avenues of competition 
wider so that there will be competitors to compete in selling. In 
order to have free, open, and fair competition, you have to have com- 
petitors. 

Mr. Hare. I don’t see why you say, “Opens the avenues of com- 
petition.” 

Mr. Wauuer. | will show you why that is so, Mr. Hale, because if 
you have a vertical price you have a fair and reasonable price set on 
known quality products. It opens up the competition. 

Mr. Hate. How do vou know that? 

Mr. Water. How do I know? Because, as I said, a little while 
ago, the consumer’s acceptance, the consumer’s demand or lack of 
demand determines the reasonableness of the price. So I come to 
you and say that because you afford an opportunity for the sale of 
and resale of merchandise on a level that opens up avenues for more 
competitors. 

Mr. Hare. How do I know that all the manufacturers of tooth 
powder have not priced their merchandise too high? 

Mr. Wauier. By the consumer’s acceptance. 

Mr. Hauer. The consumer has no choice in the matter, presumably, 
if he wants clean teeth be has to buy tooth powder. 
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Mr. Water. That is right, but he has 97 or 100 different types 
to pick from. 

Mr. Hate. Suppose all the 97 manufacturers place too high an 
estimate on the value of their product? 

Mr. Wauver. If they do that, there will be 97 others who will 
spring up, right away, to take away their business. That perhaps 
happens every day. However, when all the manufacturers of the 97 
different tooth pastes agree to set a high price on their respective 
products, such an aet is monopolistic and should be prohibited be- 
cause it is an unsound method of operation under our free-enterprise 
system. Nevertheless, as I said, as soon as manufacturers get to- 
gether and set a high resale price for a given commodity, so soon will 
there be people ready to get in the market to compete with them, 
thereby creating competitors. That is what | mean when I said, Mr. 
Hale, that it opens up an avenue of competition. As soon as the price 
of a given commodity is set too high, so soon will the consumer turn 
to other similar products which compete at a lesser price. 

Mr. Hane. | still don’t see why you say that fixing it opens the 
avenue for competition. The avenue for competition is there anyway, 
is it not? 

Mr. Water. It opens up a greater avenue because then it opens 
up the way for more competitors. In order to have that competition 
you have to have competitors. You maintain competitors by fair 
methods of competition. 

Mr. Haute. Anybody who has the capital and the disposition I 
assume can manufacture a tooth paste. 

Mr. Water. Correct. 

Mr. Have. And anvbody who manufactures tooth paste can make 
an effort to sell it. 

Mr. Water. That is right. 

Mr. Hare. All the avenues of competition exist. Why do you say 
that the right of a trade-mark tooth-paste manufacturer to fix a resale 
price for his preduct opens up the avenue of competition? 

Mr. Wauuer. Only because, and I will repeat it again, under such 
circumstances Vow give an opportunity to people who sell that tooth 
paste to remain in business because a large majority of these trade- 
mark products form the majority of sales, in let us say drug stores, we 
are talking about. 

Mr. Hats. What you mean to say is that a more violent competition 
would force some of the tooth-paste manufacturers out of the business? 

Mr. Water. As well as the competitors who are going to sell that 
product and therefore there will be no competition. 

Mr. Hauer. But isn’t a drug store in competition that you squeeze 
out. You automatically squeeze out the less efficient producer or 
distributor? 

Mr. Wauuer. If you mean by an unfair method of competition I 
disagree with that. If you mean by competition which is open or 
reasonable I agree with that. lagree that price cutting when accom- 
plished as a resultant of mass production, and mass distribution 
coupled with efficiency is a desirable factor in our economy. However, 
I maintain that price juggling of established resale prices for the pur- 
pose of restricting competition by eliminating competitors is detri- 
mental to our economy, because it is conducive toward the formation 
and growth of monopolies. 
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Mr. Haue. I won't elaborate the point. The initiation of price 
cuts and loss leaders and so on is one thing. When .;ou say that fair- 
trade acts open up avenues of competition, you seem to me to have 
gone beyond any claim that you can reasonably make. 

Mr. Water. I make that claim, Mr. Hale, only because I main- 
tain that the fair-trade laws which permit the setting of price, mini- 
mum resale price, tend to keep our avenues of competition because it 
prevents unfair methods of competition to drive out these competitors 
and by having a means, a procedure whereby vou can protect com- 
petitors from unfair methods of competition, you have a means of 
opening up wider the possibilities of competition. 

Mr. McGurre. In your opinion do the economic conditions today 
warrant the maintenance of a State fair-trade law as it was said was 
necessary when these acts were first enacted? 

Mr. Watiter. Mr. MeGuire, I believe that the economic conditions 
today more so than ever before need some method of preserving the 
competition that exists from the unfair method of competition. Were 
the fair-trade laws not here today you might have to invent them today 
in order to-cope with the larger, greater giants in the indsutry of dis- 
tribution. Although it is said that the fair-trade laws were born 
during the days when we had an economy which was depressing, 
nevertheless the economy today is no less desirous of having a means 
of avoiding unfair methods of competition. The economy today no 
less requires that we have antimonopolistic legislation. We maintain 
that the fair-trade laws under the present economy are required in 
order to avoid the spread and the creation of monopolies, in order to 
maintain free and open competition. The economy today, because 
of the growth and increase of giant and multiple operators in the field 
of distribution, is by far more desperate and more potent to create 
and pursue unfair methods of competition. 

Mr. Priest. Are there further questions? 

Thank vou very much, Mr. Waller. 

Mr. Wauiuer. Mr. Chairman, may I ask leave to add one more 
statement to my remarks which I believe is pertinent to the fact? 
Justice Tom Clark, who is now a Justice on the’ Supreme Court, 
when he was Attorrevy General of the United States appeared as a 
speaker at the National Association of Retail Druggists Convention 
in Chicago in 1947. I would like the record to show his statement. 
His statement follows: 


Drug prices are low— 


that is what Tom Clark, Attorney General of the United States, 
recently said about prices in the drug stores of the United States. 

I want to compliment the drug industry for its success in holding prices down. 
To state that drug prices have increased only about 3 percent since 1939 is to 
state a record unmatched by any other segment of our industrial life. I gladly 
pay tribute to you for this excellent contribution to our economic stability. | 
again declare that drug prices have been more considerate of the consumer than 
those in any other field. 


Mr. Priest. Thank you, sir. 
Mr. Water. Thank vou, gentlemen. 
Mr. Priest. Mr. Lebhar? 
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STATEMENT OF GODFREY M. LEBHAR, EDITOR IN CHIEF, CHAIN 
STORE AGE, NEW YORK, N. Y. 


\ir. Lespsar. Mr. Chairman, members of the subcommittee, I 
believe it is vour intention to adjourn very soon, so | will try to 
condense the few remarks that I have to make. 

Mr. Prizsr. We will appreciate that cooperation. We have two 
or three other witnesses that we have promised to hear this morning. 
We want to trv to do so but we do not want to shut anybody off, and 
vour cooperation in condensing vour remarks we will appreciate 

Mr. LepHar. My name is Godfrey M. Lebhar, of New York. Lam 
ihe publisher and editor in chief of Chain Store Age, which is a 
monthly business paper published for the chains in all fields with 
separate editions for each of the three major fields in which chain 
stores are important, the grocery field, the drug-store field, and the 
variety store, or the so-called 5-and-10-cent field. 

Now I want to make clear at the start that in appearing before vou 
in behalf of H. R. 5767 I do not speak officially for either the grocery 
chaims, the variety-store chains, or even the drug chains. [ am not 
their official spokesman. I publish an independent trade paper which 
| have been publishing for the last 27 vears, and I ani giving you my 
own viewpoint as the result of my observation of the last 40 years of 
trade-paper publication. I have been a close student of the so-called 
problem of price maintenance. I would like to suggest to the com- 
mittee, if vou haven’t already observed it, that a good deal of the 
confusion about price maintenance results from the use of conflicting 
ierms. I rather imagine that all this week vou have been hearing of 
“fair trade” and all next week vou will hear about “‘price fixing.” So 
| think we ought to be a little more objective about it and refer to it 
for what it really is, either “legalized price maintenance” or “illegal 
price Maintenance.”” That is what it is, and that is the test by which 
we should measure it. 

It happens that this legislation comes before you at rather a signifi- 
cant time. It ends a period of 40 vears which divides equally into 
iwo parts. The first 20, from 1911 to 1931, was a period in which 
price maintenance was illegal. The Supreme Court had so held and 
despite all the efforts in behalf of the Capper-Kelly bill and similar 
legislation, nobody could get through Congress a bill that would legal- 
ize price maintenance. From 1911 to 1931 we saw an era in this coun- 
try of unrestricted price competition. Then in 1931, as you have 
heard so many times, I am sure, this week, California started the ball 
rolling with a price-maintenance bill, a fair-trade bill—-a much better 
term from the standpoint of those who believe in price maintenance— 
and from that time on, as you know, we got to the point where 45 out 
of our 48 States legalized price maintenance and furthermore the 
Federal Government through the Congress and the Miller-Tydings 
Act gave its blessing through an enabling act, or whatever you want to 
call it, to the 45 States which had made price maintenance legal. 

| would also like to cali this to your attention in that connection. 
You have heard this decision in the Schwegmann case referred to as a 
situation in which there was a 6 to 3 decision. As a matter of fact the 
line-up of the Federal judges who had occasion to pass on that particu- 
lar situation was 7 to 6, because the district court judge upheld the 
fair-trade law and in the circuit court two out of three upheld the 








228 MINIMUM RESALE PRICES 


decision, which made it 3 to 1 in favor of the fair-trade law, and they 
in the Supreme Court 6 to 3 against it. If you add them togethe 
really the line-up is 7 to 6 against fair trade. That really is a mino) 
point, 

Now some of the members of the committee have been asking 
question which | suppose will come up many times next week whey 
the opponents to this bill present their objections to what they call 
price fixing. This reflects a feeling on the part of those who are not 
familiar w ith the economic facts of life and don’t know what marketing 
really involves, that to give a manufacturer and his distributors the 
opportunity to fix the resale price of a branded product must neces. 
sarily result in an excessive price, or at least it will have the tendency 
to result in an excessive price. 

Now that is not realistic, because as anybody can see, if you were 
trying to put on the market a dentifrice or hair tonic or any other 
product, we will say you want to ger 50 cents for it from your deale: 
and you assume the responsibility of setting the resale price, now you 
could set it at a dollar and give your distributors a 50 percent mark-up 
(the mark-up being figured always in retailing in terms of the selling 
price). That might be regarded as a very favorable mark-up. 

As a result of establishing such a favorable mark-up pe rhaps you 
retailers we will say for the sake of argument, will sell a thousand items 
vach store will sell a thousand items in a given period at a dollar 
That will give the manufacturer $500, and will give the retailer $500 
in the form of gross profit out of whieh he has to pav his operating 
expenses. 

Now let us assume that the manufacturer ts a little bit more realistic 
and he realizes that to set the price on this product at SI woul: 
probably curtail its sales, and so he says, “I will set the price at 7! 
cents,” which would give the retailer not a 50 percent mark-up but, 
f think it figures out, abut 37 percent mark-up. Can there be any 
doubt in anybody’s mind, even without any experience whatever 
in retail merchandising, that a price of 79 cents is going to sel] 
infinitely more of those units than the price of $12. I think it would tx 
fair to assume, and I am only guessing at it and we are only taking a 
hypothetical case, that if at S$! a retailer could sell 1,000 items, that 
at a price of 79 cents I don’t think it is out of the way to say he would 
sell pretty nearly 1,800. If he did sell 1,800—and I pick that figur 
only because [| want to show you what the result would be to th 
distributor—if he sold 1,800, the manufacturer instead of selling $500 
worth of his product at the wholesale price will sell $900 of his product 
at the wholesale price. So he benefits by establishing the low price 
not the high price. The distributor will make 29 cents on each item li 
sells, and if you multiply that by 1,800 I think it comes to some $540, o1 
something like that, which is much better to the retailer than the $500 
gross profit he would have gotten if he had sold only 1,000. 

As far as the consumer is concerned, there could be no question 
that the consumer has benefited by the 79-cent price as against thi 
dollar price. So I say it is fallacious to imagine that because manu- 
facturers are given the right under the fair trade acts to establish th: 
resale price they are going to be so unrealisiic and so blind to thei 
own interests as to set a price which will price them out of then 
market. 
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Another reason why I favor trade: I publish, in effeet, a grocery 
paper, a variety store paper, and a drug store paper because [ publish 
my Magazine in separate editions. | will tell vou frankly, gentlemen, 
in the grocery field the chains have never been in favor of price 
maintenance so far as grocery products are concerned. We do not 
have to go into the reasons why they don’t favor it, but the result is 
that fair trade, being optional with manufacturers, that the manufac- 
turers Who have branded grocery products, who have the same right 
as the manufaeturers of branded drug products to fair trade their 
products if they want to, have dec ‘ided not to do it because a large 
part of their distribution machinery is against price maintenance. 
So price maintenance or fair trade, has made little or no progress 
whatever in the grocery “field. Yet, although, as I say, | cannot speak 
for the grocery chains, they certainly won't take a position against 
these fair trade bills; they never have, they wil just remain sile st 
They are not hurt by fair trade and they are not benefited by it, 
because the manufacturers of branded grocery products have hr 
availed themselves of it. 

In the variety store field (the 5 and 10, the Woolworth type of 
store), they have not taken an official position on it either, and yet 
I can tell vou as an observer, as an editor in that field, that 1 believe 
that the great majority of them are entirely sympathetic to the princi- 
ple of fair trade. Now this question becomes rather important in 
view of the importance that the supermarket has assumed in the last 
10 or 12 years. Supermarkets were introduced by independents, not 
by the chains. The chains were quick enough to see the desirability 
of them and they got into the picture and today most of the super- 
markets of the country are operated by the chains, although many of 
them are independents. And in recent years they have put in stock 
not only groceries which are not subject to fair trade, but drug prod- 
ucts, toiletries and cosmetics, which are. A large percentage of the 
supermarkets of the country have been for the last 10 vears during 
which these products were “protected” if vou want to use that word, 
by fair trade prices— despite it or because of it—the supermarkets 
have been putting in 10 or 12 feet of shelving devoted to these cos- 
meties and toiletries and drug products. Now | sav I think it is 
extremely important that a price structure which results in a price 
which T believe is fair to the manufacturer, fair to the distributor and 
fair to the consumer and which ts prevalent on a product which is 
sold through many channels, should be stabilized. 

| think we need go no further for evidence as to what fair trade has 
meant to the consumer-—one of the things about which you undoubted- 
ly are most concerned—than the study that was made in 1947. I 
don’t know if it has been introduced in the record as vet but I will 
supply enough copies of it to the committee after | return to New York. 
This was a study made in 1947 by the National Association of Chain 
Drug Stores to find out whether the prices of fair-trade items in the 
drug field had climbed anywhere comparable to the rise in the cost of 
living between 1939 and 1947. Iam sure some of the former speakers 
must have told vou what the result of that survey was. 

Mr. Priest. I believe they have already. We have copies of it. 

Mr. Lesnar. Our publication published it in full. T believe in it. 
| know the people who made the study. I know that it is 100-percent 
sound and honest and I believe other people have carried on the study 
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since 1947 to show that, despite further increases perhaps in some fay 
traded products, they still don’t show the increase which has accor. 
panied the inflationary trend so far as other consumer goods 4: 
concerned. 

Now another point | would like to make is this: We have discuss) 
the Schwegmann decision; and I think a very significant fact about \) 
is that although the Supreme Court invalidated a very importani 
feature of the State fair-trade acts when they practically outlawed 1) 
nonsigner clause, vet they left completely unimpaired something 
which to me is very significant, and that is that they legalized a con 
tract or an agreement to maintain resale prices so long as such a con- 
tract was in keeping with the laws of the State in which the contract 
was made. 

Now, then, it does not seem to me that whether vou call pric 
maintenance price fixing or anything else, that price fixing ean |x 
bad when it is achieved through the medium of the nonsigner claus: 
and vet perfectly consistent with public policy when it is achieved 
through an agreement between private people. Yet the Congress in 
its wisdom decided when it passed the Miller-Tyvdings Act to put its 
seal of approval on agreements which for 20 years prior to 1931 had 
always been held illegal. There was supposed to be something agains 
public policy in permitting two people, a seller and a buyer to agre: 
on the resale price. I think it is very significant that the Congress 
decided that that is no longer against public policy. After all, con- 
ditions change in 30 or 40 vears, and what might have been considered 
against public policy 20 or 36 vears ago when nationally advertised 
products were not as prevalent as they are today, when the whol 
situation has changed, may not be considered undesirable toda 
And | think when the Congress decided that it would enable tly 
States to legalize price maintenance contracts and that is what they 
practically did, and when the Supreme Court upheld that part of th: 
Miller-Tvdings Act, they gave their seal of approval to the fact that 
price fixing—let us call it by its worst name is not against publi 
policy. 

Gentlemen, | do not think the end of the world is coming if you do 
not see the wisdom of continuing price maintenance, legalized pric 
maintenance as it was before the Schwegmann decision, but I believ: 
it would be very undesirable to leave the law in its present state. | 
do not think it is fair to the small dealer—-I am not here to plead lis 
cause but I don’t think it is fair, looking at the realistic part of it. 

The thing that concerned me most when the price-cutting ws 
started: in New York didn’t relate so much to the drug field. 1 was 
particularly concerned for the position of the book dealer. Now the 
retailer book dealer has a pretty hard time and when Maevy’s cut tly 
price of From Here to Eternity, the retail price of which was $4.50 
a price which gives the book seller only the margin which he requires 
to stay in business, when they cut that down to $1.64, I thought ther 
is the best example of how people who are not in the book business, «= 
such, can make up for the loss they take on one item by the exeess!\: 
profits they may make on other items. How unfair it is for the law 
to permit that kind of loss-leader selling. 

I would like to make just one more point, and that is that everybod) 
pretty nearly, | believe, including the Federal Trade Commission, has 
condemned loss-leader merchandising. The Federal Trade Commis- 
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sion condemns this every time it passes the rules for a particular 
industry under these industry conferences and where they set up rules 
of conduct. They have trade-practice conferences and the Federal 
Trade Commission sets up rules for the proper conduct of the indi- 
vidual trades. And almost invariably the Federal Trade Commis- 
sion inserts a provision condemning loss-leader merchandising as unfair 
competition. It seems rather strange to me that with that viewpoint 
the Federal Trade Commission should now condemn the only effective 
wav to eliminate loss-leader merchandising that has ever been devised, 
and that is fair trade, legalized price maintenance or price fixing, 
whatever vou want to call it. 

Thank you. 

Mr. Priest. Thank you very much, Mr. Lebhar. 

The committee will now be pleased to hear Mr. Robert Hardt. 


STATEMENT OF ROBERT HARDT, EXECUTIVE VICE PRESIDENT, 
HOFFMAN LA ROCHE, INC., NUTLEY, N. J. 


Mr. Harpr. Gentlemen of the committee, my name is Robert 
Hardt. My address is 211 Gates Avenue, Montclair, N. J. I am 
vice president of a pharmaceutical and chemical manufacturing com- 
pany in Nutley, N. J. This company employs some 1,900 people in 
Nutley, N. J., and in Hamilton, Ohio, and has representatives through- 
out the country. 

As I listened here this morning, I thought that it might be well for 
me to eliminate a formal statement and perhaps touch on at least one 
aspect that has not as yet come before you gentlemen because I do 
not want to duplicate what has already been said. We have a stake 
in fair trade because we manufacture medicinal prescription products 
That may seem odd to you but we are obliged to have these products 
available in every hamlet and every village and every town and city 
of the country. We are quite concerned about what might happen 
and what we think will happen, as a matter of fact, if we have even a 
modest recession in business, which some of us businessmen today 
contemplate. If we do then the nevessity for price cutting will break 
out to a greater extent than it has since the Schwegmann decision, 

That being the case, many small retailers will be forced into bank- 
ruptey. We have a stake in that because we want to make certain 
that every physician and every patient who needs an important 
medicinal product can get it and get the product promptly. We are 
interested in a distributive system that is effective. We have to have 
it. We ean probably survive because of the diversification of our 
business but we will be seriously handicapped, and so will the public. 

| would like to just read a paragraph or two from a memorandum 
which we sent to our people, our department heads, and to our em- 
plovees regarding the Schwegmann case. This memorandum was 
prepared and mailed on June 20, 1951: 

The position of Hoffman LaRoche with respect to fair trade at this point is as 
follows: First, we still consider fair trade to be a good thing for the public for 
retailers, and for manufacturers of trade-mark products. Second, we have taken 
steps to protect our trade-marks by securing an injunction against Weissbard 
lsros., Newark, N. J. Third, we are following closely the various plans which 
have been formulated by v#rious manufacturers and wholesalers to maintain fair 
trade to the greatest possible extent within the legal limits now existing. Fourth, 
while we anticipate that predatory price cutting will flare up in various cities from 
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time to time there nevertheless remains the possibility that these flare-ups will 
subside for economic reasons. Fifth, we believe that the publie will become more 
conscious of the fact that retailers cannot indefinitely do business without a profit 
and that loss-leaders as used by large retailers are unfair to small retailers. Sixth, 
and last, we believe that the more vicious the price cutting becomes, the more 
thinking will be done by the publie and the better the public will understand the 
problem. 

Unfortunately many people do not believe in the principles or the concept of 
fair trade. This is understandable and should not be the basis for angry discus- 
sion between individuals. The facts are that many intelligent people are un- 
sympathetic to fair trade simply because they do not understand it or because 
they reason subjectively or because they have not been giving sufficient thought 
to the question to form a proper opinion. Just remember that opinions are almost 
never the result of impersonal logic. It is human nature to prefer winning an 
argument to improving our information. Remember, also, that the housewife 
under her pressure to stretch the dollar is emotionally reactive to the appeal of 
something for less. This human weakness forms the basis for the formula by 
which the predatory retailer makes her the enthusiastic victim of the painless 
hypnosis. 

This memorandum was sent out at that time and we still believe it 
to be the case. I want to speak in favor of the McGuire bill because 
we who are manufacturers and producers of prescription products and 
spend substantial sums—in our case over a million dollars a year 
in fundamental and applied research, believe that we need the small 
retail pharmacist. 

Thank you. 

Mr. Prresr. Thank vou, sir. Any questions? 

Mr. Have. I have one question. 

It is a fact, is it not, that whatever Congress might decide to do 
about any regulation of interstate commerce, the several States could 
overthrow this whole practice of price maintenance by repealing their 
own fair trade laws? 

Mr. Harpr. I think that is true; ves, sir. 

Mr. Have. So the only thing we are considering is how much effect 
we are going to give to the State laws as far as interstate commerce is 
concerned. 

Mr. Harpr. That is correct, but I personally believe that the States 
will not overthrow such legislation because they find the laws advan- 
ftageous to the people in those States. 

Mr. Hate. I merely want to emphasize the fact that the responsi- 
bility for a policy of what is termed vertical price fixing is now dis- 
tributed in 45 legislatures and is not fixed here. 

Mr. Harpr. Correct. 

Mr. Priest. The LaRoche Co., I understood you to say, manu- 
facture prescription medicines? 

Mr. Harpr. Yes, sir. 

Mr. Prresr. Are those trade-marked medicines? 

Mr. Harpr. Predominantly not. They lose their identity in the 
prescription. We do, however, have one product which because of its 
simplicity is recommended by the physician. He does not write a 
prescription. That has become an over-the-counter product so we 
regard our value in that trade-mark very important and that would be 
lost to us if we did not have fair trade. 

Mr. Priest. Thank you, sir. We are pleased to have had your 
acquaintance. 

Mr. Harpr. Thank vou. 

Mr. Priesr. Our next witness is Mr. Montgomery, representative 
of the legislative branch of the CIO. Mr. Montgomery. 
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STATEMENT OF DONALD MONTGOMERY, LEGISLATIVE BRANCH, 
UAW-CIO, FOR THE CONGRESS OF INDUSTRIAL ORGANIZATIONS 


Mr. Monrcomery. Mr. Chairman, my name is Donald Mont- 
gomery. lam representing the CIO. 1 would like to say the organ- 
ization gave Me an unwelcome assignment to appear in opposition to a 
bill sponsored by our good friend Mr. McGuire, who is also a good 
friend of all our people in Connecticut. 

This assignment also puts me on the other side of the question with 
my good friend Wright Patman, with whom I have continued to work 
and will continue to work on antimonopoly issues. [I am the CIO 
member of the group that gets together with him on a lot of these 
things. 

I have been asked by the CIO to oppose H. R. 5767 because we 
believe it will maintain high prices and high-profit margins on many 
kinds of nationally advertised products, will increase the cost of living, 
and will not effectively achieve its purpose of protecting small and 
independent stores against the predatory and monopolistic practices 
of big distributors and big manufacturers. 

We wish it to be clearly understood that in opposing this measure 
we are not hostile to small business, but on the contrary believe that 
the welfare of small and independent business is of great importance 
to the welfare of this country. We believe that small business should 
have the protection of law against unfair, monopolistic, and uneco- 
nomic practices of large manufacturers and large retailers. We do 
not believe, however, that resale price maintenance legislation is a 
sound means of achieving that protection for small business. At 
the same time it makes too many consumers pay too much for na- 
tionally-advertised products. 

Resale price maintenance is practiced chiefly on high-profit items, 
not on the competitive staples. High-unit profits can be maintained 
on these products because national advertising has created a large and 
repeated demand for them on the part of a large number of consumers. 

Mr. Chairman, | would like to point out that when we say these 
nationally-advertised products are sold at high prices we are simply 
translating what is well known in the trade—that some commodities 
are sold on a price basis and some are sold on a brand basis. The 
example of the $1 price and the 79-cent price given you by Godfrey 
Lebhar a few minutes ago is an example of one that is sold on price 
basis. But when the manufacturer has a demand for the product 
one of your earlier witnesses described it as preselling, the commodity 
is sold before it gets to the retailer—then the result ts that the manu- 
facturer collects something from the consumer for the fact that there 
is this large fixed demand for the commodity by brand. That is 
what we mean when we say this resale price maintenance is being used 
for maintaining high prices on these products, in other words, prices 
higher than they would be if sold on a strictly competitive price. 

The advertised name of such products is usually too large a part of 
What the consumer buys and pays for. When | buy Baver’s aspirin 
I pay as much for the “ Bayer’s” as for the “aspirin,” but it is only the 
aspirin that relieves my headache. If 1 happen to know that aspirin 
is aspirin—so long as the USP declaration is on the label—I don’t pay 
a high price for the name Bayer’s, but buy the cheapest aspirin I can 
find, 
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But such guides to quality have not been established for most of 
the products on which resale price maintenance is practiced. Con- 
sumers have no sure way of comparing, before they buy, the relative 
merits of private-brand products with those that are nationally 
advertised. They are even persuaded to believe that high price is 
itself a guaranty of high quality. Therefore many of them succom) 
to the lack of information which most advertising leaves them with 
and pay the high prices which most manufacturers place on nationally 
advertised products. Resale price maintenance is imposed by manu- 
facturers to make sure that their retail outlets will exact from ultimate 
consumers the full price which the advertising has made them willing 
to pay. In other words, to make sure that they are sold on a brand 
basis rather than on a price basis. 

With national advertising controlling the decisions of so many con- 
sumers, we understand why the small and independent retailers seek 
legislative protection against deceptive use of nationally advertised 
items as loss leaders. Prevention of such loss-leader sales protects 
them against this kind of competition in which the larger retailer has 
an overwhelming, and often unfair, advantage. This we understand. 
But we do not believe that this protection against unfair or deceptive 
loss leaders provides any real or long-run solution for the hazards to 
which small retailers have been exposed by the overpricing of nation- 
ally advertised products. 

When I speak of unfair or deceptive loss leaders, perhaps these are 
not the right adjectives, but I use them to distinguish between the 
kind of unfair practices explained to you this merning and the price 
reductions which large retailers could make in these nationally adver- 
tised products simply to reflect the lower margins on which they oper- 
ate. Resale price maintenance legislation not only prevents this 
unfair and deceptive sale of the commodity at cost, as in those exam- 
ples given vou, but prevent the large retailer from passing on to his 
customers such savings as result legitimately from his lower cost of 
distribution. I want to point out that the Robinson-Patman Act 
recognizes that the manufacturer may well reflect in a discount to a 
retailer the lower cost of a large-volume operation. Resale price 
maintenance runs counter to that in not recognizing that the large 
retailers with lower cost because of his volume could also reflect to 
his customers his lower cost of handling that nationally advertised 
product. 

Many consumers cannot or will not pay these high prices, and they 
have an alternative. They can test our private-brand products that 
sell at lower prices, and by doing this they often get as good or better 
quality for less money. 

This is where the chain stores and big retailers have their rea! 
advantage. They can develop sources for good products to sell under 
their own labels at reasonable prices. And they can find a great 
many consumers who will learn to rely upon the private label, just as 
other consumers rely upon nationally advertised names. 

This continuous and widespread promotion of private-label mer- 
chandise is the major advantage which big retailers hold over smai! 
and independent retailers. Resale price maintenance cannot take 
that advantage away from the large retailer merely by preventing the 
use of nationally-advertised products as loss leaders. Its long-range 
effect is more likely to be exactly the opposite. The more firmly the 
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advertised lines are held to high prices, the more consumers will be 
encouraged to seek out equal or better substitutes at lower prices es. 
To find those substitutes they will go to the chain stores, to Macy’s 
io the mail-order houses and to the large cut-price liquor stores. 

This at any rate is how we see it, and this explains why we think 
resale price maintenance is not only bad medicine for the consumer 
but is also a temporary and ineffective protection for the small and 
independent retailer. 

We agree with the proponents of this bill that independent retailers 
deserve a better break. They deserve to be protected against unfair 
price discounts given by manufacturers to chains and large retailers. 
Thev deserve to be protected against deceptive loss-leader selling. 
And they deserve to have nationally -advertised products sold to them 
at prices which are more competitive with the private-label merchan- 
dise of the big outlets. 

Enforcement of the Robinson-Patman Act promises them protection 
nthe first score. We endorse that act. We will endorse any pro- 
posal that may appear in Congress to give the Federal Trade Com- 
mission adequate funds for its vigorous enforcement. 

The Robinson-Patman Act provides protection for small business 
without injury to consumers. It prohibits price differentials that are 
not justified by actual differences in cost and it prohbits any special 
discounts which, in the circumstances, must have monopolistic results. 
This law puts a restraint upon unfair competition, but it does not 
legalize price fixing. This is quite different from the Miller-Tydings 
\ct which legalizes vertical price fixing. 

But neither the Robinson-Patman Act nor the Miller-Tydings Act 
offers a sufficient remedy for the problems that beset the small retailer. 
Since consumers do not have the protection of standards and grades 
and labels which might tell them the facts about quality, many of them 
will continue to seek out the private-label merchandise of large 
retailers. What the small and independent retailer needs most is a 
better break on the prices which he is required to pay for nationally 
advertised products. 

We don’t suggest that this can be brought about through legisla- 
tion, Possibly it can be brought about if the inde pendent merchants 
iake their customers into their confidence and, speaking for them as 
their purchasing agents, bring to bear the combined pressure of small 
business and small consumers upon.the manufacturers of nationally 
advertised products. Or they might use group buying and group 
ulvertising to develop a market for reasonably priced private-label 
merchandise of their own. Whatever may prove to be the salvation 
of the small distributor against the onslaught of the big stores and 
chains, it will not be any law or practice the purpose of which is to 
maintain high prices and high profits on nationally advertised products 

Resale price maintenance may offer protection against loss leaders, 
but in the long run, as we see it. it can only make matters worse for 
the small and independent stores as more and more consumers dis- 
cover that with a little effort they can save money by switching to 
the private label products of the big retailers. 

That concludes my statement, Mr. Chairman. 

\Ir. McGuire. I think veu put it right on the barrel head when vou 
say vou didn’t have a better friend in Congress than I am, because as 
u matter of fact in 1944 I was the political adviser to the CLO on the 
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registration of voters and I am supposed to know more about that 
than many people in the country. You people were listing you 
people’s names, just the members and saving we have so many people 
who are members of the CIO and it was my suggestion most of them 
had wives, get her name and address and date of birth and any 
children over 21 should be included. So I am a friend of yours. 

Mr. Monreomery. I know what the people of Connecticut know 
and think about you, Mr. McGuire. 

Mr. McGuire. Did I detect a tear in your voice when vou said 
you were sent here to speak against the bill? You made me feel deep 
down in my heart vou thought it was a good bill. 

Mr. Monrcomery. No, sir. I was embarrassed to have you 
name on the bill, that is all, Mr. MeGuire. 

Mr. McGuire. Being a very practical politician, if you people had 
my interests in your heart, you would go along with me on this so that 
you could be sure | would have the support of the druggists so that | 
could further your legislation. 

Mr. MonrGomery. You can come back to Washington without th 
support of the druggists. 

Mr. MeGuire. Do you think the automobile workers, members of 
CIO, would be better off if autos were not sold on the basis of retail 
price maintenance? 

Mr. Monrcomery. If the way automobiles are sold is retail price 
maintenance, | might agree with you, but automobiles are not sold on 
retail price maintenance and whenever the market softens a bit, vou 
can get a car at a lower price through a larger trade-in allowance 
Anywhere around town you can get them at a discount if you have 
something to trade tn. 

Mr. McGuire. I believe in letting everybody live. As a matte 
of fact, Lam in the real estate business and [ have gone along the line 
with a lot of rent control that hurts my particular business. You 
know how few two-family houses are being built. It is no longer a 
good investment. Is that right? 

Mr. Monreomery. Yes. 

Mr. McGuire. But you take these poor druggists. In my hom: 
town I made an analysis of this. We have one fellow who sells tooth- 
paste for less than its cost. The fellow across the street sells cold 
cream less than its cost to get them in his place. It has gotten so that 
the buyer goes into this fellow for the toothpaste at less than cost and 
he says, ‘Now will vou sell me the cold cream at the same price I can 
get it across the street, or shall I go over there?’’ And this one fellow 
is afraid that people will go to the other place and he will lose a cus- 
tomer. In 1 week he had one man he sold five articles to at less than 
cost so he wouldn’t lose him. You can’t stay in business that way 

Mr. Monrcomery. | think the small retailer has a problem, but 
1 don’t think that resale price maintnance is the answer to it. 1 think 
it is doing damage to the consumer as well in holding prices up. ! 
think it is worse on the retailer than on the consumer. ‘The consumers, 
if they get smart, have an alternative to retail price maintenance. — It 
they will shop around a bit, they will find they can do better with 
private labels. 

Mr. MeGuire. In spite of the fact vou hear people in Congress and 
the President of the United States say about how good business is, 10 
my home town where we have the International Silver and Wallac: 
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Silver, do you know how many days a week they are working? Three 
days a week. 

Mr. Monreomery. Let me tell you about Detroit. 

Mr. McGuire. | know it is bad out there. They would be better 
if they went on relief. | have a lot of embarrassing questions here 
but | will be very frank, my mother is very sick and I have to leave 
for home. Iam really very disappointed that the CIO is not in favor 
of this bill. 

Mr. Have. Has the CLO sought to have the fair trade legislation 
repealed by the various State legislatures? 

Mr. Monrcomery. I don’t know, Mr. Hale, whether the State CLO 
organizations have been for or against those laws or not. | just don’t 
have the information. A good many of them were passed originalls 
| believe before there was any CLO organization. 

Mr. Have. If vou are opposed to the principle of what is called 
vertical price fixing, that is the place to go to work then, it seems to me. 

Mr. Monrcomery. We have this national legislative committee in 
the CLO made up of the representatives of all our international unions 
that meets once a week to consider what Federal legislation is coming 
up. This was on the calendar and we have to decide whether we were 
for or against the bill and we felt we ought to come up here and in this 
way sav we didn’t think it was the right kind of legislation. 

Mr. Hare. You appreciate of course that this bill is only a small 
cog ina big machine? 

Mr. MonrGomery. | understand that, ves 

Mr. Hane. Possibly a big cog but at any rate it is a big machine. 

Mr. Beamer. Mr. Montgomery, [ think I was impressed the short 


time I was in here by the opinion that Congressman McGuire has 
mentioned. Lam wondering, when vou say vou are asked by the CIO 
io oppose or support anv measure does that stem from the membership 
or from this legislative committee? 

Mr. Monrcomery. From the legislative committee in this’ par- 
ticular case. On many issues that have come up before our national 
CLO convention there have been resolutions covering a point, then 


there is a national position of the CLO and when the legislation comes 


up in that field we appear and testify in accordance with the resolution 
On this particular question there has not been so far as L can recall any 
ClO resolution on the subject 

Mr. Beamer. | am wondering how vou get the grassroots feeling 
of the membership 

Mr. Monrcomery. | agree that on this issue we don’t go back and 
take a poll of the members. We are here as representatives of our 
national organizations and use our best judgment m the committee 
and debate it back and forth as to what we think our position on the 
bill ought to be. 

Mr. Beamer. This has happened so often not with vour organiza- 
tion alone but with other organizations. I can think of one illus- 
tration specifically where a group came in my office, and [ presume 
to other Congressmen like myself, saving they opposed it. It hap- 
pened on this particular legislation | had on my desk, having received 

in the last day or two, opposition to the legislation which they were 
supporting. IT finally nailed it down to just a segment of that particulas 
croup. IT am wondering if that might not occasionally happen with 
vour workers or shall we say with the members of any organization? 


95482—52——16 
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Mr. Montrcomery. As I say, in almost all the issues we testify on 
we have definitely established, worked out policies determined by 
resolutions in convention on which to act. My guess would be, 
however, that if we did take a poll on this question among our member- 
ship, we would find the opposition to it much more blunt and irate 
than I have presented it this morning. 

Mr. Beamer. And you might find some support. 

Mr. Monrcomery. That is quite right. I don’t suppose there is 
any issue on which we take a stand where there is complete unanimit, 
in an organization of 6 million people. 

Mr. Beamer. That is the reason why I think Mr. McGuire and 
myself were pleased when vou say vou had been asked. 

Mr. Montcomery. The assignment was given to me. I wish they 
had given it to somebody from Connecticut, perhaps. 

Mr. McGuire. Due to the fact vou are such a good-natured fellow, 
we put a backspin on our punches. 

Mr. Monrcomery. As | said, Wright Patman and | think very 
much alike on many issues and it is not fun to be on the other side 
of the question from him. 

Mr. Priest. You agree, | am sure, that the Robinson-Patman Act 
does not entirely solve the question of the small retailer. 

Mr. Monrcomery. I agree. 1 don’t think it goes to this question 
of deceptive cost selling proposition we had demonstrated here this 
morning. I think vou have to find some remedy. I only say that 
retail price maintenance is not the remedy. We ail know, for example, 
that we often see closing-out sales that we know are fraudulent from 
top to bottom but we don’t propose as a law to remedy that fraud 
that a retailer who is in fact going out of business will not be allowed 
to close out his merchandise for whatever he can get for it. 

That is somewhat like the situation here, not exactly. 

Mr. Priest. Mr. Montgomery, one or two witnesses before the 
committee, one I am certain, used the analogy of fair trade as a 
minimum-wage bill for small business. I wonder how vou would 
analyze that analogy, of course knowing the CIO is for minimum-wage 
legislation. 

Mr. Monraomery. If it were written that way maybe it would meet 
the problem. If it said the retailer of a nationally advertised product 
could only go so far below and no tarther below the established price 
in his selling, then it would be like a minimum wage bill perhaps. This 
isnot that. This sets the price up where it is supposed to be sold. The 
minimum wage is not the level at which we hope workers are going to 
be paid. It sets the very bottom rate below which no worker ought 
to be paid, 

Mr. Priesr. If this in fact were a minimum wage bill for a small re 
tailer you would feel that 1t would be entirely justified? 

Mr. Monrgomery. That is if it allowed some leeway for the dis 
tributor who has economies in his operation to pass them along in a 
reduction in price without going down to this destructive, deceptive 
thing we have been hearing about this morning—if there is a way to 
do that. I don’t see how it could be done, it is very difficult. 

Mr. McGuire. You will admit that this has been a very unpleasant 
assignment for you? 

Mr. Monrcomery. That is what I said at the beginning. You see. 
it was hung on me because for many vears | had served as a representa- 
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tive of consumers both in the State government of Wisconsin and down 
here. So this was naturally hung on me, Mr. McGuire. 
Mr. Priest. If there are no further questions, we thank you, sir. 
The committee will stand adjourned. 
(The following statements were submitted for the record.) 


STATEMENT RE H. R. 5767, Susmirrep sy Joun J. Desus, Secretary, New 
JERSEY PHARMACEUTICAL ASSOCIATION, TRENTON, N. J. 


The New Jersey Pharmaceutical Association is the oldest State pharmaceutical 
association in continuous existence, having been organized in 1870. It has a 
membership of approximately 2,000 pharmacists who either own or are employed 
in the approximately 1,750 retail pharmacies in New Jersey. 

New Jersey was among the first of the States to adopt a fair-trade law following 
amendment of the original California act to embrace the nonsigner provision. 
The New Jersey law became effective March 12, 1935. It was declared consti- 
tutional by the court of errors and appeals, then the highest New Jersey court, 
in 1937 shortly after the United States Supreme Court upheld the constitutionality 
of the Illinois act. 

No effort has ever been made to repeal the New Jersey statute which is mute 
evidence that there is no widespread disapproval of it. Except for a few in the 
retail trade who oppose fair trade because it prevents them from capitalizing on 
a trade-mark owner’s good will, and a few misinformed would-be leaders of social 
welfare movements, no person in New Jersey has raised a voice against fair trade. 
The law in New Jersey has been entirely satisfactory and would continue to be 
if the United States Supreme Court’s decision regarding its applicability in inter- 
state commerce had not become involved with respect to the nonsigner provision. 
The bill under consideration by this committee, H. R. 5767, will effectuate the 
nonsigner provision of State fair trade laws as it applies to distributors who do 
not sign fair trade agreements. We hope that this committee will urge Congress 
to enact H. R. 5767 which corrects the omission in the original act. 

Mr. Mermey has covered about everything that might be said in favor of fair 
trade and the need to restore it to full effectiveness. One point in favor of fair 
irade that Mr. Mermey did not mention is that for the most part efficient re- 
tailers who operate under it are able to earn profits which they share with the 
Federal Government in the payment of income taxes. Mr. Mermey mentioned 
the sale of Bayer’s aspirin at 4 cents per 100 tablets during the price war that 
developed in New York City early last summer. It must be obvious to all 
concerned that the price at which they sold was far below the replacement cost 
in fact resulted in a substantial loss on each bottle sold. While it is possible that 
the perpetrator of this deceitful scheme may have recovered some of the losses 
by tacking them on to prices of lesser-well-known products, it is difficult to believe 
that the many competing retailers who were compelled to meet the price in order 
‘vo hold their patrons were able to do anything but take the loss, which will show 
ip on their income-tax returns by way of smaller tax payments to the Government. 

The Federal Government has an important stake in the successful application 
of State fair-trade laws and should protect its interests by correcting the defect 
that now exists. Unless the law is corrected, there is a danger that price wars 
will remove many small retailers from the list of income-tax payers. 

There have been many changes in the social and economic structure of the 
Nation during the past two decades. Some of them, when enacted, were con- 
sidered highly revolutionary. Over the period of years in which they have been 
1 operation, they have shown themselves to be effective and are now accepted 
hy the public as benefits they are entitled to receive from the Government. Fair 
trade is one of the changes that took place in the Nation’s economic structure 
luring this period of social changes. It affects the welfare of an important seg- 
ment of the Nation’s population who, while not nearly as large as the labor force 
engaged in production, are nevertheless important to public welfare. I refer, of 
‘ourse, to the Nation's small retailers and those employed in their retail estab- 
lisiments. Laws that were enacted to protect workers in industry against exploi- 
tation, such as the minimum wages and maximum hours laws, are highly acceptable 
'o the public. Effective fair trade laws are just as necessary for the protection of 
those engaged in the retail trade against exploitation by large competitors. Pro- 
tective laws for industrial workers are rigidly enforced by Government bureaus. 
They give workers the right to bargain collectively, with assistance from the 
Government in their bargaining. To the contrary, fair trade does not involve the 
Sovernment in any manner whatsoever, nor is any Government aid in the actual 
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enforcement of fair trade laws sought by retailers. All that we ask of the Goy- 
ernment, through its legislative branch, is to establish the code of fair competitiy, 
practices embodied within the scope of fair-trade laws. 

Another important factor of fair trade is its effect upon the economic welfar 
of small communities, particularly what are known as dormitory communities 
of which there are many in New Jersey. They are the residential communities of 
the workers who commute to their places of employment in industrial centers 
Such communities require police and fire protection, schools, health and sanitary 
services, and all of the other community services that are paid out of the taxes 
levied against the citizens. The merchants on Main Street help considerably |) 
their higher tax assessments to keep the tax rate on the homes of citizens at a 
lower level. Under fair trade, these Main Street merchants are enabled to 
profitably meet the competition of the large competitors located in the industria! 
centers where their customers are emploved. Without effective fair trade, Main 
Street is threatened with destruction. Main Street in the American town is thy 
gathering place of men and women on the journey through life. The exchange of 
greetings of good will and the exchange of goods for profit that takes place on Main 
Street are both natural and necessary. Main Street is given a personal character 
because it is made up of small merchants who are a part of the community. To 
permit this personal character of trade among neighbors to be dehumanized is an 
emphasis upon the wrong target. 

In its decision in the Schwegmann case, the United States Supreme Court did 
not condemn State fair-trade laws as being contrary to public welfare. They 
merely pointed to a defect in the Federal enabling act which did not, in their 
majority opinion, cover an important phase of State fair-trade laws. The 
MeGuire bill, H. R. 5767, merely corrects this defect and permits Congress to 
sanction the operation of State fair-trade laws in interstate commerce in a manner 
that was contemplated with the enactment of the Miller-Tydings Act in 1937 

In behalf of the 1,750 retail pharmacists of New Jersey for whom I am delegated 
to speak, I urge the committee’s favorable consideration of H. R. 5767. 





NATIONAL SportTING Goops ASSOCIATION, 
Chicago, Ill., February 14, 1952 
Hon. J. Percy Priest, 
Chairman, Subcommittee on Fair Trade, House Committee on Interstate 
and Foreign Commerce, House Office Building, Washington, D.C. 

Dear REPRESENTATIVE Priest: At the direction of the board of directors oi 
the National Sperting Goods Association, representing sporting goods dealers 
throughout the Nation, I would like to express the association’s views on H. R 
5767, currently being considered by vour committee. Since it is not possible for 
one of our officers to appear in person, we would appreciate your placing this lette: 
in the record of yvour committee hearings. 

Ve respectfully urge at this time that vour committee favorably consider 
H. R. 5767, which would restore voluntary State fair trade laws by validating thy 
nonsigner clause in the fair trade laws with respect to interstate commerce. 

The NSGA, speaking for its dealer members, wishes to stress the importa: 
of effective fair trade to the survival of small sporting goods dealers in this count 

The absence of adequate fair trade legislation fosters loss-leader selling and pric 
cutting, Which injures not only the sporting goods dealer but the manufacturers 
and consumers as well. 

Dealer members of our association do not consider fair trade as price fixin: 
Adequate fair-trade laws enable brand owners not only to protect the value of a 
trade-marked brand name, established at considerable expense over a period of 
years, but also to protect consumers, retailers, and wholesalers against une: 
nomic practices in the distribution of branded goods. 

The National Sporting Goods Association does not request fair trade protectio 
for all items in the sporting goods field, since many do not have brand names t 
protect. However, in the interests of fair and equitable marketing practices, thi- 
association does respectfully urge the strengthening of fair-trade laws by H. R 
5767 to promote the orderly and fair marketing of recognized brand-name, qualit) 
merehandise., 

In addition to protecting the small sporting goods dealer from unscrupulous and 
monopolistic trade practices, fair trade also acts as a shield to consumers against 
predatory loss-leadering which uses brand names to build up store traffie mere! 
to increase the sale of non-fair-trade merchandise, often at unfairly high prices 
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Price cutting is a plague to orderly marketing in any industry and has no relation 
to costs, mark-ups, and margins, or fair and competitive business practices. 

In the sporting goods industry, fair-traded items account for only a very smal 
percentage of the total amount of retail sporting goods sold. The majority of 
fair-traded items are only the highest-quality products in the various lines of 
sporting goods. The price on the great bulk of sporting goods is set by the retailer. 
Under fair trade, merchants may not use brand names as bait to get business. 

Fair trade also protects the customer against a loss in quality of brand names 
Brand names represent the reputation and integrity of the producer who expends 
a considerable amount of effort and money to advertise and promote the product. 

The top-quality brand-name products are accepted only because they have 
heen tested widely by consumers, who have proved their quality and value in 
every respect. 

By restricting the right of retailers to use brand names as loss leaders, fair trade 
prevents the disintegration of the mass distribution system which accounts, in 
a large measure, for America’s present high standard of living 

Recent surveys also have shown that the price of fair-traded merchandise in 
recent years has risen only slightly in comparison with the general price trend 
throughout the Nation. 

The National Sporting Goods Association also respectfully suggests to your 
committee that fair trade does not mean price fixing, nor does it eliminate price 
freedom. \ manufacturer cannot meet stiff competition by establishing an 
inreasonable price, since fair-traded products are in free and open competition 
with similar goods made by others. The American way of free enterprise is 
actually promoted by the practice of fair trade. 

As a representative of the sporting goods industry, the National Sporting 
Goods Association actively supports fair trade, feeling that it is one solution to 
price cutting and other unfair trade practices that plague our dealers and sap the 
strength of our industry. 

Although we are a small industry made up of small retailers, we hope your 
committee will be kind enough to consider our views. 

In summary, we respectfully request the committee to favorably consider and 
report on H. R. 5767, introduced by Representative MeGuire, of Connecticut, 
to amend the Federal Trade Commission Act with respect to certain contracts 
and agreements which establish minimum resale prices and which are extended by 
State law to nonsigners. 

tespectfully submitted. 

NATIONAL SPORTING Goops ASSOCTATION, 
G. Marvin Suurt, Secretary. 


NATIONAL AssociaTION oF ReTAIL GROCERS, 
( hicago, lll.. Fe hruar 4 71, 1952. 
Hon. J. Percy Priest, 
Chairman, Subcommittee on Fair Trade, 
Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington. 

Dear CoNGRESSMAN Priest: On behalf of the National Retail Grocers Secre- 
taries Association, I submit the enclosed resolution supporting the passage of 
legislation which will restore the effectiveness of State fair-trade laws. 

The members of this association will appreciate vour making the enclosed 
resolution a part of the reeord of the subcommittee, 

Sincerely yours, 
Tyre Tayror. 


ResoLuTion Passep at THE TWENTY-FIFTH ANNUAL CONVENTION OF THE 
NATIONAL Rerart. GROCERS SECRETARIES Association, Houston, Tex., 
January 7, 1952 

FAIR TRADE LEGISLATION 


Whereas experience of two decades has proven the social and economic value 
of fair trade; and 

Whereas the gradual growth of the philosophy of fair trade reached that point 
where 45 States have fair-trade laws, thereby establishing fair-trade practice in 
fact as an established national policy; and 

Whereas to implement their State laws and to secure to the several States the 
right to have their State laws operate in conformity with these laws reflecting the 
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will of the people of the sovereign States, Congress passed an enabling act, + 
intent and purpose of which was to give to the States full protection and us» 0; 
their fair-trade laws; and 

Whereas a decision of the United States Supreme Court has seriously affeci., 
the use of the fair-trade laws with respect to interstate commerce, there}, 
nullifying the clearly enunciated policies of the several States as declared })\ 
their legislative bodies; and 

Whereas a restoration of the right to reestablish the will of the people und 
the fair-trade laws of the several States can only be brought about by an act of 
Congress; and 

Whereas price cutting and loss-leader selling of trade-marked merchandis; 
which has been priced by the manufacturer under the fair-trade laws of 1); 
majority of the States, has become a serious menace to the business existei 
of many retailers and a potent weapon of monopoly—a means of killing th. 
smaller competitor: Now, therefore be it 

Resolved, That the National Retail Grocers Secretaries Association and its 
members do everything possible to secure the passage of congressional legislati«: 
that will restore the effectiveness of our national fair-trade laws: Be it further 

Resolved, That the National Association of Retail Grocers be urged to lend it. 
best efforts in assisting the National Retail Grocers Secretaries Association an 
all other groups and individuals who believe in the principle of fair trade 
accomplishing the purpose of this resolution. 


STATEMENT OF Rivers PrTERSON, MANAGING DirecTorR, NATIONAL ReEv\!) 
HARDWARE ASSOCIATION 


My name is Rivers Peterson. I am managing director of the National Reta 
Hardware Association, whose headquarters are located in Indianapolis, Ind. | 
have been employed by that organization for 32 years. Since 1904, IT have 
been connected in some way or other with the hardware business. This qualifie: 
me, I think, to speak with some degree of experience about the operations of reta 
hardware stores and some of the problems of their owners. 

The National Retail Hardware Association is an affiliation of 37 State a 
regional associations with a total membership of about 22,000 stores locat 
in every State of the Union. 

This statement is submitted for the purpose of asking vour committee to giv 
favorable consideration to legislation that will again make fair-trade contrac 
when properly and legally prepared by the owners of nationally known trac 
marks, effective in preventing predatory price cutting by those who wish to us 
not the merchandise primarily, but the nationally known names of these trade- 
marks for the purpose of building their own businesses at the expense of theu 
competitors. 

I am not an attorney and [ shall not attempt to discuss the legal technicalitic- 
of the legislation you are considering. This statement simply makes a plea o: 
behalf of a class of small retailers who are particularly vulnerable to the pric 
cutting raids of their larger competitors. 

I think it worthy of consideration by your committee that fair-trade legislati 
has been enacted by the legislatures of 45 of the 48 States of this Nation. Sure.) 
if it was the evil thing its opponents would have vou believe, all of these 45 Stat 
legislatures would not have been hoodwinked and misled into enacting suc! 
legislation. 

The typical hardware retailer operates a small business establishment. | 
annual cost of doing business survey which our organziation makes contaii 
for 1950 reports from 1,080 stores. It showed average sales per store of $95,755 
The sales figures for the preceding 4 years have varied from a low of $86,575 
1949 to a high of $99,585 in 1947. 

These reports are from the more progressive retail hardware stores and the- 
average figures are unquestionably higher than the average sales of all hardwar 
stores. As a matter of fact the average sales for retail hardware stores shown ! 
the United States Government’s 1948 census of business showed average sales 
approximately $372,000 a vear by the 34,000 stores covered by this census sury: 

These retail hardware stores operate on closer margins than most other type 
of retail stores of which there are records. For 1950 these 1,080 stores show 
average margin on their sales of 28.2 percent. With expenses amounting to 23.7° 
percent of sales this meant that on the average, hardware retailers earned 4.- 
percent on sales of $95,735, or $4,260 per year. Incidentally, this was the firs! 
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time in 5 years that the average margin had exceeded 28 percent. In the pre- 
ceding vears it had varied from a low of 27.5 percent in 1947 to a high of 27.9 per- 
cent in 1946. 

These two sets of circumstances, the comparatively small sales and the low 
margin on these sales, make it particularly important that these stores get their 
intended retail prices and not be either forced to forego possible sales because of 
unwillingness to meet the prices of a predatory price cutter, or to lose the intended 
margins by meeting such prices. 

Further, since these are relatively small operators, they carry a larger percentage 
of nationally advertised merchandise than do the great business establishment- 
which ean afford to have both the nationally advertised brands and duplicat« 
stocks of either unbranded or private branded merchandise, and which also 
carry & much wider variety of merchandise than do the hardware stores. 

Actual figures are not available, but I would estimate that, on the average, from 
10 to 15 pereent of the typical retail hardware store sales are obtained from the 
discribution of nationally advertised, fair trades, merchandise. 

But the harm from predatory price cutting goes far beyond the sale of just the 
fair-traded merchandise. The owner of the Ballard Hardware Co., Muncie, Ind., 
recently related the following experience to me: This dealer had purchased about 
5 dozen General Electrie irons in anticipation of its Christmas selling season 
Karly in December a Muncie chain drug store advertised General Electric irons at 
prices which were very close to the Ballard firm’s cost. 

Not only did the Ballard Hardware Co. fail to make the sale of a single General 
Electric iron, but its sale of ali eleetric irous dropped to practically zero. Nor does 
the harm of predatory price cutting end with the destruction of sales possibil ities 
of the lines advertised or similar products made by other manufacturers. 

One of the harmful results from this practice lies in establishing the belief in 
the minds of the public that the advertiser is equally low on all the merchandise 
he has to sell and that to the extent that such firms carry the same class of goods as 
does the hardware retailer, he suffers a loss of business prestige and of sales. Nor 
is the harm confined to the community in which the predatory price cutter is 
located. It reaches as far as the circulation of the paper in which the advertising 
is done. 

rhere is in Louisville, Ky., a department store operated by a gentleman named 
sen Snyder. For many vears Mr. Snyder used Pyrex ware as one of the items o1 
which he cut prices deeply. Dealers as far as 60 miles from Louisville reported to 
me that their customers brought them Snyder's advertisements and could not 
understand why these hardware men Could not sell Pyrex as cheaply as Snyder did. 
The conclusion these consumers reached was that either these local retailers were 
inefficient buyers—vet they were paving the same for Pyrex as Snyder was—or 
they were trving to charge their customers too high a price—though the dealers 
were making only their customary margin of 334 percent on their sales of Pyrex 
ware. 

During the hearings vou had witnesses appear before you objecting to fair 
trade legislation because it would make them charge the consumer higher prices 
than the objector claims he wants to ask his customers to pay for the merchandis¢ 
The question | have always wanted to ask such people is why they don’t sell al 
other merchandise at the close margins at which they want to offer this nationally, 
advertised merchandise. 

I have here a full-page advertisement that appeared in the Fort Dodge, lowa 
Messenger and Chronicle on December 6, 1951. It offers a General Electric 
toaster which has a fair-trade price of $22.95 for $16.95. A General Electric 
mixer which is supposed to sell for $39.95 is advertised for $29.95. A General 
Lleetric iron which has a regular price of $12.95 is offered at $9.95. These three 
items, at the prices at which they were advertised, total $56.85. They cost 
$49.41. Osco Drug Co. made a margin of 13 percent. Do any of you gentlemen 
believe that this company is selling even a substantial part of its merchandise 
at a 13-percent margin? Yet if that is why they cut these prices—so they 
could favor their customers with special bargains—TI again ask why don’t they 
do it with the other goods they sell” 

If the items referred to above had been sold at their regular price, they would 
have yielded a margin of 3344 percent. Even hardware stores with their low 
cost of doing business cannot afford to sell items such as these for less than¥a 
33'4-percent margin. 

Why do these price cutters insist on giving the consumers the benefit of these 
especially low prices on a relatively small number of nationally advertised brands 
and why do they consistently select items that are not a part of the lines in 
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which the establishment deals primarily but are the bread and butter mer- 
chandise for retailers in other lines? 

Here, for example, is a four-page advertisement issued by Sage’s Supermarke; 
in Riverside, Calif., last December. Grocery items in these advertisements ar 
priced normally but a Westinghouse Electric iron with a resale price of $10.95 
is offered for $7.95. A Universal coffee maker with a price of $29.95 is offered 
for $21.95. A Dormeyer deep fryer with an established price of $29.95 is offered 
for $22.95—and so on for a number of other nongrocery items. 

The following quotation from a letter from the Plaza Hardware Co., Charlott: 
N. C., is typical of statements from various sections of the country. This dealer 
Says: 

“We are enclosing herewith a tear sheet from the Charlotte Observer, Novem 
ber 30, 1951, showing a full-page advertisement of the Eckerd chain of drug stores 
in which they feature the General Electric automatic toaster at the “special 
price of $15.98 (regular $22.95) (dealer cost $15.31). 

“You will note that the price cutter is a large chain of drug stores which mak: 
a practice of maintaining fair-trade prices on drug items, but who feature cut 
prices on such items as towels, soaps, and hardware items to bring in floor traffic 
In the recent past they have featured General Electric mixers, irons, ete., at 
prices barely above small dealers’ costs. 

‘We do not need to tell vou of the harm that this tvpe of price cutting does to 
the small independent retail hardware store located next door to such a chai: 
drug store. We are tempted to put in a line of drugs and sell them at cost plu- 
5 percent, but of course this is not a good answer to the problem.” 

I could give you thousands of similar examples from all sections of the United 
States. Those | have quoted, however, give the pattern. The small retailer 
badly needs protection from this unfair type of merchandising, 

The implication some opponents of fair-trade legislation want to leave, if 
indeed they do not make the actual statement, is that the manufacturer who 
places his merchandise under fair trade, establishes a retail price that is too high. 
They want vou to believe that such manufacturers gouge the consumer. Now, 
gentlemen, every manufacturer naturally wants to sell as much merchandise as 
possible. To do so he wants his retail price to be just as low as it can be made 
in order to have the widest possible consumer appeal. If he prices his merchan- 
dise too high, the consumer will buy a competing brand of practically the sam: 
quality. No sane manufacturer is going to price himself out of the market 
As a matter of fact, I have long believed that one of the principal reasons some 
retailers object to fair-trade contracts is the belief, or fear, that the manufacturer 
will fix his retail prices too low, that they will not allow the margin the seller 
customarily makes on other merchandise and that he wants the privilege of 
making on the goods in question. 

[t has been suggested to vou that protection of the small retailer lies in enforce- 
ment of the Robinson-Patman Act instead of through fair trade. Such sugges- 
tions overlook the fact that even if two dealers pay exactiv the same price—whiecl 
I have assumed to be in the case of the Osco Drug example [ have given—ther 
is nothing to stop one from selling certain nationally advertised merchandise at 
5 or 10 percent above cost. He can still use it as a loss leader. 

But this is not the only weakness in relying on the Robinson-Patman Act. To 
use this act vou must get evidence in the first place. But how is the retailer going 
to obtain the invoices from the manufacturer to the other retailer? [t is prac 
tically impossible. But even if he gets the evidence, he still has to be able t 
prove that the price concession tends to establish a monopoly. And he has f 
go into court. The smail retailer will not do that. He does not have the money 
to employ attorneys, he does not have the time that such a case would requir 
and more than all he is afraid of what the big competitor would do to him, whether: 
he won or lost the case 

Some vears ago our association got conclusive evidence showing that a certal 
manufacturer of aluminum cooking utensils was apparently violating the Robin- 
son-Patman law in its sales to one of the large mail-order houses. A firm of good 
attorneys looked over the evidence we had obtained and told me if T could get a 
retailer who was willing to enter suit, the attorneys would be glad to take th: 
case on a contingent fee basis. But we could not get the retailers. Everyone wi 
approached said something like this: “I would not think of entering a suit against 
that concern. It could put me out of business by tnderselling me on all thy 
merchandise we both carry.”’ 

I am sure vou will find that to be the general attitude of small retailers. > 
from the standpoint of getting the evidence, of proving that the price concessio! 
tends to establish a monopoly, or being able to get a dealer who is willing 
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party to a suit against one of the big chains, the Robinson-Patman Act is not 
in the least effective, 

We ask your committee to consider the fact that issuance of fair-trade contracts 
by the manufacturer is a voluntary act. I think someone has testified here that 
manufacturers are coerced into issuing fair-trade contracts. I believe, or at least 
[ have heard, that in the very early days of fair trade, there was some concert 
of action among certain groups of druggists. That has long ceased. It stopped, 
as a matter of fact, just as soon as the Federal Trade Commission took the posi- 
tion that united action by a group of retailers to get a manufacturer to issue fair- 
trade contracts might be regarded as a concert of action which was illeyal. 

The National Retail Hardware Association has certainly never engaged in any 
such activity, nor have any group of hardware retailers to the best of my knowl- 
edge. 

It seems self-evident to me that a manufacturer will shape his selling policies 
to conform to the wishes and best interests of the majority of his customers. If 
a majority favor operation under fair-trade contracts and the manufacturer can 
qualify to use them, he will probably go fair-trade. If a majority are opposed 
to fair trade, it is certain that the manufacturer is not going to destroy the good 
will of those customers by issuing fair-trade contracts when he knows they do 
not want them. 

Finally, gentlemen, the Congress of the United States has protected workers 
from exploitation by enacting a minimum wage law. It has proteeted farmers 
from exploitation by enacting parity legislation and by other means. We ask 
that you give the small retailer at least equal consideration and protect him from 
exploitation on the part of the predatory price cutter by enacting fair-trade 
legislation. 


STATEMENT BY H. B. HeNscuen, Secrerary, Butova Warcu Co., Ine 


The fair-trade exemption carved out of the Sherman Act in 1937 merely re 
moved Federal obstacles to the enforcement of contracts which the States them- 
selves had declared lawful. Judicial interpretation of the Miller-Tyvdings Act, 
particulariv the recent decision of the Supreme Court of the United States in 
Schwegmann Rros. ¥. Calvert Co p has, however, defeated the purpose of that 
amendment. tis to remedy the judicial limitations imposed and to effectively 
permit the public policy of the State fair-trade acts to operate that this amend- 
ment is introduced. Experience in the past vear has shown that the Schwegmann 
decision has already seriously affected the American jeweler and the watch in- 
dustry. 

Watches are historically one of the most important single items in the jewelry 
store. About 85 percent of this considerable business is represented by the na- 
tionally advertised watches which are the principal bait of loss-leader merchants. 
Since the Schwegmann decision there has been a rash of cut-price loss-leader sales 
by all kinds of cut-rate stores and other nonjewelry outlets who have used these 
products as bait for the public. This has seriously affected the ieweler’s business, 
and he has had to take heavy losses to meet cutthroat competition. 

The result has been, in some areas, the virtual disappearance of nationally 
advertised watches as a large factor in the jewelry store. This threatens the 
very existence of the small jeweler who needs such products to survive. Even 
advertising of watches by the jeweler has had to be curtailed, thus causing further 
loss of business and prestige by both jeweler and manufacturer. 

The small jeweler provided the public with expert technical knowledge and 
service for the watches he sold, something the loss-leader merchant cannot 
profitably provide. 

Another byproduct has been considerable loss of-excise-tax income by the 
Government. It follows that when prices are cut in half, taxes must be cut by 
the same or greater amount depending on the tax bracket at the retail price of 
the specific watch involved. 

This specific problem of the small retail jewelers illustrates vividly the appli- 
cability of the conciusions of the Select Committee on Small Business in the 
United States Senate incorporated in their annual report recently published.! 
father than belabor the issues involved, we take the liberty of quoting in full 
this conclusion which expresses exactly our feelings as manufacturers of one of 
the key products sold and serviced by the typically small-business man—the 
retail jeweler. 


S. Rept. No. 1068, 82d Cor , 2d sess,, Janua 1 Oevislative dav. January 10), 1952, pp. 225 and 22 
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CONCLUSIONS 


“The events of the past vear in the field of fair trade have been of grave concern 
to your committee. In particular, the Schwegmann decision and the ensuing 
price Wars were viewed as matters of tremendous import to small business. Had 
the price wars continued, they could have done incalculable harm to countless 
small businesses. The memory of the early 1930's and the great numbers of 
small, independent concerns that were then lost to the economy directly as a 
result of similar price wars is still fresh. The possibility is strong that the damage 
of fair trade wrought by the Schwegmann decision might well precipitate similar 
business failures should our economy suffer a sudden reversal. 

“Business Week magazine summarized the situation in an article published in 
its June 16, 1951, issue. Noting the progress made by small retail merchants in 
the past decade and the factors contributing to that progress, Business Week 
said: 

‘Fair trade has also been another major prop for the small, independe: 
merchant during the past decade. This has been particularly true in the drug 
and jewelry businesses. Under the fair-trade umbrella, the small merchant has 
been protected from price cutting and provided with a healthy mark-up. 

“The end of fair trade on a national scale now throws this advantage into 
reverse. How much it will hurt the small retailer remains to be seen. But it’ 
sure to leave its mark.’ 

“Your committee is hopeful that the members of the business community will 
recognize their responsibilities in this situation and that they will realize the 
dangers inherent in loss-leader selling and cut-throat competition, that they will 
realize that such practices can result only in damaging the whole economy. It is 
not only the small independent merchant who suffers in a price war. The manu- 
facturer and the consumer also suffer. And the leaders of price-cutting campaigns 
should realize that injury to other segments of the retail trade cannot benefit 
them, 

“Gains realized from loss-leader selling are sbort-lived. The practice is a 
vicious one and defeats itself. No merchant, no matter how large, can afford to 
continue loss-leader selling indefinitely. He must engage in other practices in 
order to recoup his losses. And such other practices, of necessity, require that he 
sell other merchandise at high profits. The consumer must sooner or later 
discover the fallacy of the loss-leader seiling technique, and then the retailer 
loses the good will of his customers and their patronage. The good sense and 
recognition of their responsibilities should impel the overwhelming mass of the 
business community to the logic and wisdom of fair trade. 

“Your committee intends to keep a close watch on fair trade during the coming 
months. It will scrutinize closely the efforts of the business community to 
police itself. It will also be vitally interested in the progress of pending legislation 
on fair trade. The advantages of fair trade are evident, and vour committee will 
be awake to any opportunities in the legislative field that would renew the stability 
and security of small business. The Nation’s economic well-being depends to a 
large extent on the vitality of America’s smal] businesses. Threats of price wars 
must be eliminated if that vitality is to endure.” 

We urge this committee to consider the issue before it in the light of these facts 


WESTERN SportTiInNG Goops DEALERS ASSOCIATION 
San Diego, Calif., and Chicago, II. 


FEBRUARY I8, 1952. 
Hon. J. Percy Priest, 
Chairman, Subcommittee on Fair Trade, 
House Committee on Interstate and Foreign Commerce, 
House Office Building, Washington, D. C. 

Dear REPRESENTATIVE Priest: At the direction of the board of directors of 
the Western Sporting Goods Dealers Association, representing sporting-goods 
dealers in the 11 Western States, I would like to express the association’s views or 
H. R. 5767, currently being considered by your committee. Since it is not pos 
sible for one of our officers to appear in person, we would appreciate vour placing 
this letter in the record of vour committee hearings. 

We respectfully urge at this time that vour committee favorably consider 
H. R. 5767, which would restore voluntary State fair-trade laws by validating the 
nonsigner clause in the fair-trade laws with respect to interstate commerce 
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The WSGDA, speaking for its dealer members, wishes to stress the importance 
of effective fair trade to the survival of small sporting-goods dealers in this country. 

The absence of adequate fair-trade legislation fosters loss-leader selling and price 
cutting, Which injures not only the sporting-goods dealer but the manufacturers 
and consumers as well. 

Dealer members of our association do not consider fair trade as price fixing. 
\dequate fair-trade laws enable brand owners not only to protect the value of a 
trade-marked brand name, established at considerable expense over a period of 
vears, but also to protect consumers, retailers, and wholesalers against uneconomic 
practices in the distribution of branded goods 

The Western Sporting Goods Dealers Association does not request fair-trade 
protection for all items in the sporting-goods field, since many do not have brand 
names to protect. However, in the interests of fair and equitable marketing 
practices, this association does respectfully urge the strengthening of fair-trade 
laws by H. R. 5767 to promote the orderly and fair marketing of recognized 
brand-name merchandise. 

In addition to protecting the small sporting-goods dealer from unscrupulous and 
monopolistic trade practices, fair trade also acts as a shield to consumers against 
predatory loss-leadering which uses brand names to build up store traffic merely to 
increase the sale of non-fair-trade merchandise, often at unfairly high prices. 
Price cutting is a plague to orderly marketing in any industry and has no relation 
to costs, mark-ups, and margins, or fair and competitive business practices. 

In the sporting-goods industry, fair-traded items account for only a small 
percentage of the total amount of retail sporting goods sold. The majority 
of fair-traded items are only the highest quality products in the various lines of 
sporting goods. The price on the great bulk of sporting goods is set by the 
retailer. Under fair trade, merchants may not use brand names as bait to get 
business. 

Fair trade also protects the customer against a loss in the quality of brand 
names. Brand names represent the reputation and integrity of the producer 
who expends a considerable amount of effort and money to advertise and promote 
the product. 

The top-quality brand-name products are accepted only because they have been 
tested widely by consumers, who have proved their quality and value in every 
respect. 

By restricting the right of retailers to use brand names as loss leaders, fair 
trade prevents the disintegration of the mass-distribution system which accounts, 
in alarge measure, for America’s present high standard of living 

tecent surveys also have shown that the price of fair-traded merchandise has 
risen only slightly in comparison with the general price trend throughout the 
Nation. 

The Western Sporting Goods Dealers Association also respectfully suggests 
to your committee that fair trade does not mean price fixing, nor does it eliminate 
price freedom. A manufacturer cannot meet stiff competition by establishing 
al unreasonable price, since fair-traded products are in free and open competition 
with similar goods made by others. The American way of free enterprise is 
actually promoted by the practice of fair trade. 

Although we are but a segment of an industry composed mainly of smal 
retailers, we hope your committee will be kind enough to consider our views. 

In summation, we respectfully request the committee to favorably consider 
and report on H. R. 5767, introduced by Representative MeGuire, of Con- 
necticut, to amend the Federal Trade Commission Act with respect to certain 
contracts and agreements which establish minimum resale prices and which are 
extended by State law to nonsigners. 

Respectfully submitted. 

WESTERN SportTine Goops DEALERS ASSOCIATION, 
Wituiam M. Manuey, Frecutive Secretary. 


(Whereupon, at 12:50 p. m., the committee recessed subject to call 
of the Chair.) 
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THURSDAY, FEBRUARY 14, 1952 


House or REPRESENTATIVES, 

SUBCOMMITTEE OF THE COMMITTEE 

ON INTERSTATE AND ForrIGN AFFAIRS, 
Wash ington, ). G. 

The subcommittee met at 10 a. m.. pursuant to adjournment, in 
room 1334, New House Office Building, Hon. J. Perey Priest (chair- 
man of the subcommittee) presiding. 

Mr. Priest. The subcommittee will come to order 

We are meeting this morning for continuation of hearings on the 
bill, H. R. 5767. 

Without objection, at this point in the record, there will be entered 
a statement by Mr. Harry Persky, executive director of the New 
Jersey Retail Liquor Stores Association. 

Also, without objection, there will be entered into the record at this 
point, a statement by Mr. Arthur L. Newman, general counsel! for the 
American Book Sellers Association. 

(The material referred to is as follows: 


STATEMENT OF Harry Persky, Extrcutrive Direcror, New Jersey Reraii 
LiqguoR Srores AssocraTiIoN 


My name is Harry Persky. I am the executive director $f the New Jersey 
Retail Liquor Stores Association, a nonprofit organization fin existence since 
repeal, representing approximately SO percent of all the rethil package liquor 
stores in the State of New Jersey. In my capacity as director, I have been in a 
position to view commerce in both fair-trade and non-fair-trade markets, 

This statement is being written in lieu of a personal appearance before your 
ommittee to project what we believe to be the salient reasons for the passage of 
the MeGuire bill H. R. 5767. 

Our request that this bill be supported by all Congressmen and Senators is in 
harmony with the many bills that have already been passed by the lawmakers of 
our country. 

The history of fair-trade pricing can be used as a common denominator by 
which to measure the economic soundness of our proposal that the MeGuire bill 
be enacted into law. The survey made by the MeKesson & Robbins Co., as 
outlined in Maurice Mermey’s statement disproves the contention that fair trade 
is price hiking or price fixing. To further disprove any contention that fair trade 
isa vehicle for high prices, I cite the following history of whisky prices under fair 
trade in the State of New Jersey since 19438. As you will see, these prices show 
that they have remained practically stationary from 1943 to 1951 instead of 
following the spiraling trend of most other commodities which were not fair-traded: 

In 1943 approximately 60 percent of all the whiskies sold in the State of New 
Jersey were priced at $3.38 per fifth. 

In 1944 the Federal Government increased the tax rate on whisky exactly 52 
cents for this particular category. The new selling price became $3.38 plus 5: 
cents, or $3.90 per fifth. Please note that there was no additional profit for thi 
22-cent outlay by the liquor dealer 

In 1948 this same whisky was again burdened with a tax, this time by the State, 
which inereased the cost. to the consumer by 10 cents. 
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In 1951, on November 1, the Federal Government again increased the tax « 
whisky, this time adding 26 cents to the cost of this item. This item now sc|'- 
for $4.42, an increase of $1.04 above the 1943 consumer price. This increase 
accounted for by Government taxes of 88 cents. The difference between 88 cer! 
and $1.04 is exactly 16 cents, a 4% percent increase to the consuming public oy. 
a period of 8 vears. 

The above example holds true for almost all of the remaining 40 percent of t 
whisky sales in the State of New Jersey, as well as in New York and many ot! 
States where fair-trade laws were in force. This we feel is the common denon 
nator by which we should both measure the economle soundness of our recomme: 
dation. The history of liquor prices under fair trade has been the one bright spot 
in our over-all runaway inflated economy. 

Our request that your committee recommend the support of the MeGuire bi 
to Congress is just, because this bill is in harmony with the many Federal law- 
under which we are now operating. Over the years, Congress has striven to pro 
tect the American public as evidenced by our copyright laws; Food and Driy 
Act; Sherman antitrust law; Robinson Patman Act, and so forth. The enac: 
ment of the MeGuire bill into law, would in my opinion be in concordance wit! 
the foregoing. 


“Good namein manand woman * * *° 


No less an authority than William Shakespeare recognized the importanee of a 
good name when he wrote the immortal speech of Lago in the third aet of Othello 
A good name, and confidence in that name, can only be attained over a period of 
time and at great expense; not only in terms of money expended to sell a good 
name to the public, but in terms of time to prove through performance the veracit\ 
of the claims made for that (product) name. The judiciary of our land recognize 
this by permitting man to uphold his good name through court action against a 
defamer. Through litigation many reputable people have eollected damages from 
those who assassinate character. As the owner of a trade-mark or brand, I too 
should be given the same protection against calumny. For when someo: 
publicizes that my brand is inferior through devious merchandising methods 
such as cut-price advertising of my product so that he ean snare bargain seeker-~ 
in order to switch them to his own or some other just as good brand, then he is in 
fact stealing from me my good name, as well as my purse. 


A healthy economy 

Our economy is healthiest when more people have more money to buy more 
goods. This is accomplished when the manufacturer supplies the goods, and th: 
storekeeper sells the goods to the consumer, who in many cases is the worker who 
manufactured the goods in the first place at a fair traded wage. 

The passage or rejection of the MeGuire bill by Congress will have no bearing 
on liquir traffic in the State of New Jersey inasmuch as we are now operating 
under a State minimum price regulation which is in effect, fairtrade. Therefore, 
our support of this bill is motivated by a sense of fair play as well as what we 
believe to be sound business judgment. 


STATEMENT IN Support’ OF Farr-Trape Leeisutation (H. R. 5767) Fivep p&\ 
ARTHUR L. NewMaNn, GENERAL COUNSEL FOR THE AMERICAN BOOKSELLERS 
Association, Inc., New York, N. Y. 


We submit this statement, on behalf of American Booksellers Association, Inc, 
in support of H. R. 5767, intended to restore the fair-trade laws to full effective 
ness In interstate commerce, and contend that the bill is vital to the maintenanc: 
of the retail book business in the United States and is in the general public interes! 

The American Booksellers Association, which was organized more than 50 vear- 
ago, is a national trade association of retail book sellers which represents approxi- 
mately 1,400 retail book outlets in the United States. Included in its member 
ship are virtually every retail book store and book department in the United 
States of any significance and also, book stores in Alaska, Hawaii, Puerto Rico 
and various foreign countries. 

The fair-trade laws in general provide a tested method of establishing fair play 
in the market place. They enable a publisher, who chooses to do so, to safeguard 
his copyright and name by establishing minimum resale prices, and thus avoid 
the damage which he might suffer from exploitation of his product through pric 
eutting. In some industries, such fair play merely determines the amount of! 
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profits a retail unit may make. In the book industry, such fair play is vita! to 
the continued existence of the retail book seller. 

In considering the problem of fair trade in the business of book selling, this 
statement is confined to three major points: 

1) That reading is an essential part of education, that the buying of books i- 
an essential part of reading them, and that the existence of retail book sellers is 
essential if the book market is not to be narrowed and the general level of educa- 
tion in the United States lowered. The many public libraries and the numerous 
inexpensive magazines available in the United States help serve the reading public 
but do not supplant the need for retail book outlets for the book industry. Cer- 
tain types of books, such as the inexpensive paper-bound volumes and certain 
types of “self-help” and “how to do it’? books, are sold in drug stores, stationery 
stores, hewspaper stands, and tobacco shops but such outlets are not an important 
part of the book industry as we are now considering it We are here concerned 
with the retail book seller as defined in the Code of Etbies for the American 
Booksellers Association, adopted in May, 1927, namely, ‘* A retail book seller is 
one who carries a general stock of miscellaneous books exposed for public sale.’ 
Because of the small margin of profit in the sale of books and the slow turn-over 
in terms of the miscellaneous titles necessarily stocked by a general book store or 
book department, outlets selling books in conjunction with other merchandise 
may find that book business does not justify the value of the space it occupies. 

Whether such outlets will continue the sale of books is uncertain, from day to 
day. The concern of the reading public is with the general retail book outlets 
which carry a general stock of books in the 23 fields listed in the aecepted inter- 
national book subject classification.!. Such book sellers form the real point of 
contact with the reading public and the entire book industry could not long 
survive without them, 

(2) The margin of profit of retail book stores is so small that the maintenance 
of list prices by any outlet relying upon the sale of books for its economic existence 
is essential. Books are customarily sold by their publishers at list prices less a 
discount. This discount generally is from 25 percent to 40. percent, depending 
upon the number of books purchased at one time, the type of book and the 
publisher involved. After paying for rent, heat, light, telephone, wages, taxes, 
and other expenses, the average efficient retail book seller, selling at list price 
only, finds himself left with a smaller net profit than is true of almost any other 
business. Accordingly, the maintenance of list prices is essential for survival of a 
retail general book seller. It must be borne in mind that sinee the list price of 
a book is printed by the publisher on the jacket, there is no possibility of the 
retailer selling the book for more than that price. 

It is claimed by those who oppose fair trade that fair-trade laws make for 
unnecessarily high prices. This claim has no substance in fact. From 1939 to 
the present, average list prices for fiction, the classification in which by far the 
largest number of titles is published, have gone up about 17 percent, despite the 
tremendous price increases in the cost of printing, paper, and so forth. The con- 
sumer’s price index, according to the Bureau of Labor Statistics, has risen 89.1 
percent since 1939. It is obvious that the book industry, under fair-trade laws, 
has held the line against inflationary pressures remarkably well. 

3) The third reason is closely related to the foregoing. Books make ideal loss 
leaders. Throughout at least the past 25 vears, during which the writer has 
served as counsel to the American Booksellers Association, publishers generally 
have specified list prices for their books and such list prices have been and are 
advertised and widely publicized. For example, the list price is printed on the 
book jacket and reviews of books almost invariably state their list prices. Thus. 
as a matter of trade custom, and also for the economic reasons stated above, 
booksellers for many years past have sold books at list prices. This permits a 
general merchandise outlet, which wishes to cut prices and use books as loss 
leaders, to make a dramatic showing and at the same time to refer, for adverse 
comparison, to general retail book stores where the same books are to be purchased 
at list prices. An additional reason for the desirability to large retailers of using 
books as loss leaders is that the volume of such business is generally small, and 
accordingly, a customer can be enticed into a store and exposed to the sale of other 
high-profit merchandise for a small premium. The customer might purchase 
several dozen sheets or pillow cases of a nationally advertised brand, or a case of 


international classification of books, by subject: Agriculture, gardening, biography, business, educatior 
fiction, fine arts, games, sports, general literature and criticism, geography, travel, history, home economics 


logy, economics, technical and military books, miscellaneous 
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soap flakes, but he is unlikely to purchase more than one copy of From Here 
Eternity or The Caine Mutiny regardless of the “bargain’’ price offer: 
Also, the unit price is ideal for loss leader purposes. It is not too small to }y 
insignificant to the buyer, as for example, a bottle of aspirin tablets might | 
nor is it so large that any loss to the retailer is important, as for example in thy 
sale of a freezer or refrigerator. 

Shortly after the decision of the United States Supreme Court in the Sehweg- 
mann case, on May 21, 1951, R. H. Maey, Gimbel, Bloomingdale and othe; 
general merchandise stores began to advertise certain best seller books at ev: 
prices. Within a month, numerous best selling books were being sold as loss 
leaders at prices allowing of no net profit to the seller and frequently below the 
amounts actually paid for the books to the publishers involved. From Here ¢o 
Eternity was reduced from its list price of $4.50 (o $1.79, and The Cain. 
Mutiny from its list price of $3.95 to $1.49. The regular retail bookseller could 
not meet this below-cost competition and had to worry whether he could ever sel! 
his stock of these titles at any profit. 

Lest anvone feel that the sale of books at such low prices is desirable and would 
result generally in selling more books, it must be borne in mind that price-cutting 
outlets are interested in staying in business and that if their sales of books withou! 
a reasonable profit become too large, they will simply eliminate the sale of books 
By that time, many retail booksellers who are unable to meet that type of eut 
throat competition will have gone out of business and the availability of books + 
the general publie will have suffered. 

Mr. Adolph Kroech, a veteran retail bookseller of Chieago, in a recently pub- 
lished book about bookstores, pointed out that the greatest danger threatening the 
existence of booksellers is the possible collapse of the maintenance of list’ prices 
His words are worth repeating. He said: 

“The unserupulous price cutter, who uses books with their selling price printed 
on the jacket as a bait to lure customers with the false idea that all his prices are 
low, is a danger to our economic system. Should this epidemic spread throughout 
the country it would destroy the publishers’ legitimate outlets and make them 
subservient to the whims of unserupulous traders. The publishers may experience 
a sudden flare-up in sales of certain best sellers when these are offered at cut-rate 
even below cost, but soon they are left high and dry in desolate territories with 
their outlets extinet.” 

‘The use of books as loss leaders tends to deceive the publie into the belief that 
all other merchandise at the store is offered at prices carrving less than a normal 
mark-up. It is obvious that losses in one department, such as the book outlet 
must be made up by increased profits in other departments. It is no problem for 
huge retailers to juggle upward the prices on many unfamiliar items in order t 
cover their losses on loss-leadered books, for they carry a vast array of different 
kinds of merchandise. The independent bookseller does not. He is in business 
to sell books and if he cannot sell them without taking a loss, he will be foreed to 
close his doors. 

But what will it mean to the country if most of the independent booksellers 
with their general stock of miscellaneous books, are forced out of business? Two 
things would follow: Firstly, the surviving giant retailers would soon be in such a 
monopolistic position that they could bring about an increase in the prices thy 
publie is required to pay for any books—competition would no longer protect th 
public; secondly, it would mean, in the long run, a very dangerous constriction it 
the flow of ideas and information to the American public. The book industry 
must have many outlets through which its products can be made available to the 
buying public. If these outlets are destroved by price wars, the book publishers 
if thev are to stay in business, must depend on selling them through the relative! 
few giant retailers. But these retailers are not interested in books as books 
They can’t afford to be. They need merchandise with a fast turn-over, The 
will stock best sellers, in short, and very little of anything else. 

Many of the most important and influential books of our times, however, ari 
not best sellers, They are sold now in limited quantities through independent 
booksellers throughout the United States. With these outlets gone, book 
publishers would be forced, by the economic facts of life, to bring out fewer and 
fewer of such significant books and many more of the best seller variety, chiefly 
designed for entertainment, namely, the type of book that giant retailers would be 
willing to handle. 

Such a development could have most serious consequences for the literacy of 
the country. At a time when creative thinking and new ideas and adequate 
information are indispensable if our democracy is to have the dynamism it requires 
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for survival against totalitarianism, such an economie barrier to the publishing of 
non-best-seller books would have the gravest import. 

The enactment of H. R. 5767, which would restore the various State fair trade 
laws to their pre-Schwegmann effectiveness, can prevent such a constrictive 
process from arising in the book field. It can help to insure the survival of hun- 

reds of efficient booksellers who ask merely the chance to compete on fair terms 
but who are helpless against the general retailer's massed dollar resources turned 
against them in price wars. Because effective fair trade is in the larger public 
interest, and because it is essential to the health and growth of the book industry 
and to many other segments of our small business economy, the American Book- 
sellers Association urges that favorable action be taken on H. R. 5767 by this com- 
mittee and the Congress. 

Mr. Prrest. Our first witness this morning will be Mr. H. G. 
Morison, Assistant Attorney General, in charge of the Antitrust 
Division of the Department of Justice. 

May the Chair state that as far as the Chair is concerned, it is 
happy to welcome Mr. Morison both as a member of the Department 
of Justice and as a fellow Tennesseean. 


STATEMENT OF H. G. MORISON, ASSISTANT ATTORNEY GENERAL 
IN CHARGE OF THE ANTITRUST DIVISION, UNITED STATES 
DEPARTMENT OF JUSTICE 


Mr. Morison. Mr. Chairman, and members of the committee, [ am 
glad to appear before this committee and to have this opportunity 
upon the request of the committee to present the views of the Depart- 
ment of Justice on the subject of resale price maintenance. 

Mr. Priest. Mav the Chair interrupt a moment? 

Are there copies of the statement available? 

Mr. Morison. Not at this time, but we will supply additional 
copies as soon as possible. 

As we understand it, sir, the bill which is the subject of these hearings, 
H. R. 5767, deals with the Miller-Tvdings amendment to section 1 of 
the Sherman Act and would enlarge the Miller-Tvdings amendment 
which legalizes certain resale price maintenance contracts by binding 
nonsigners. 

The Department of Justice is opposed to the enactment of this bill. 

Mr. Have. May I interrupt? 

This statement appears to be on H. R. 4365, H. R. 4592, H. R. 4662, 
and H. R. 6367. 

Mr. Morison. Mr. Chairman, may I explain the dilemma? 

Just vesterday | kind of got into a road show. I testified before 
the Judiciary Committee which has before it four bills. I think the 
copies vou have there, which are the only copies available, concern 
all of those bills, 

The statement which | am giving vou here is directed only to the 
bill which is before this committee, which is H. R. 5767. 

However, I am directing my remarks not to the variations between 
the various bills, but to the core of all of them, which is to proy ide a 
honsigner clause in view of the Schwegmann case. 

Mr. Hare. 1 am puzzled by the fact that the statement does not 
mention H. R. 5767 at all. 

Mr. Morison. I am sorry, sir. I will reread the portion L have 
here, which is the text of it. 

Mr. Have. I understand that, but I think the record should be clear. 

\Ir. Mortson. The Miller-Tydings amendment to section 1 of the 
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Sherman Act, enacted in 1937, provides that vertical minimum priv+- 
fixing contracts shall not be in violation of the antitrust laws or t\y 
Federal Trade Commission Act when such contracts involve (1) trade- 
marked or branded commodities, (2) which are in competition wii), 
other similar commodities, and (3) when such contracts are valid 
under the State law of the place of resale. 

The first resale price maintenance bill was introduced in eac, 
succeeding Congress, without success, until the Senate District Com)- 
mittee of the Seventy-fifth Congress appended what is known as thio 
Miller-Tydings Act to the appropriations bill for the District of 
Columbia. 

The legislation was described as merely an enabling act, permitting 
the extension to commodities in interstate commerce of resale price 
maintenance laws of the various States. Forty-five States have suc! 
laws, differing in detail, but all permitting the making of vertical! 
contracts establishing minimum resale prices and binding persons not 
parties to the contracts. : 

The Miller-Tydings Act speaks only in terms of contracts or agree- 
ments and makes no reference to nonsigners. In Schwegmann 
Brothers v. Calvert Corporation (341 U. 5. 384), the Supreme Court 
ruled on May 21, 1951, that persons not parties to agreements estalh- 
lishing minimum resale prices of commodities in interstate commerce 
are not bound by those agreements, even though the State of resale 
does have a law binding nonsigners. 

The Court pointed out that the Miller-Tydings Act sanctions con- 
tracts or agreements between a distributor and one or more retailers 
to fix a minimum price, if State law permits, but added: 

When they seek, however, to impose price fixing on persons who have noi 
contracted or agreed to the scheme, the situation is vastly different. That is not 
price fixing by contract or agreement: that is price fixing by compulsion. That 
is not following the path of consensual agreement: that is resort to coercion. 


The Court also stated that— 
when a State compels retailers to follow a parallel price policy, it demands privat: 
conduct which the Sherman Act forbids. 
After examining the legislative history of the Miller-Tydings Act 
the Court went on to*say that— 
we cannot find that the distributors were to have the right to use not only a 
contract to fix retail prices but a club as well. 

Resale price maintenance laws were depression-born, as becomes 
crystal clear through a review of the history of their enactment. 

The first State law legalizing such contracts was passed by Cali- 
fornia in 1931. Persons not parties to the contract were free to sell 
at their own prices, however, so the law was not satisfactory to those 
who sought price stability. Therefore, the California act was amended 
in 1933 to bind nonsigners as well. Other States passed similar laws 

The Supreme Court upheld the constitutionality of the Illinois 
act in 1936 in Old Dearborn Distributing Company v. Seagram-Distillers 
Corporation (299 U. S. 183). Fellowing that decision, 28 States 
enacted resale price maintenance legislation in 1937. One more 
State passed a similar law in each of the three following years, until, 
in 1941, 45 of the States had laws permitting resale price maintenance 
contracts, all of them binding nonsigners. 

Missouri, Texas, Vermont, and the District of Columbia are toda) 
the only jurisdictions without so-called fair-trade laws. 
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Meanwhile, the question of the legality of these contracts as thes 
affected goods moving in interstate commerce remained to be de- 
termined. Dr. Miles Medical Company v. Park & Sons Company 
(220 U.S. 373). The Miller-Tydings bill was described as legislation 
which— 
permits the individual States to function, without Federal restraint, within their 
proper sphere, and does not commit the Congress to a national policy on the 
subject matter of the State laws. 

Passage of the Miller-Tydings bill was opposed by the Department 
of Justice and the Federal Trade Commission. President Roosevelt 
stated that he was signing the bill reluctantly, both because he dis- 
approved of legislation by rider and because he had doubts concerning 
the wisdom of this legislation. 

A study of the committee reports raises the question whether Con- 
gress realized the effect it would have on nonsigners. It was described 
as enabling legislation— 
to help effectuate a public policy so fixed in a State. 

But the State laws were described as— 


in no sense general price-fixing acts. They merely authorize a manufacturer or 
producer to enter into contracts fcr the maintenance of his price, but they do not 
compel him to do so. In other words, they are merely permissive. 

As we shall see, this description was unrealistic. 

It was argued that legislation permitting minimum resale price 
fixing was needed to help the small independent retailer against the 
chain stores and other large outlets, which could buy more advan- 
tageously and thus sell at a price lower than that which the small 
independent could offer. This argument is largely invalidated by 
the fact that the chains and department stores can and have intro- 
duced private brands which they sell in competition with price-fixed 
branded goods. 

Another argument advanced by the sponsors was that it protected 
the manufacturer’s good will. It is contended that selling a well- 
known, branded item at a reduced price impairs the manufacturer's 
good will, in that it leads the customer to suspect that the article is 
overpriced at its regular price. Since the principal sponsors of the 
legislation were retailers, their concern for the manufacturer and his 
good will has a false ring. In fact, many manufacturers resisted 
signing the so-called fair-trade agreements until they were forced to 
do so by threats of retailer boycotting. 

It is said that laws permitting resale price-fixing contracts are 
necessary to prevent loss-leader selling. The theory is advanced that 
unscrupulous retailers advertise certain well-known commodities for 
sale at a great bargain, but when customers seek to buy the advertised 
item they are either shunted to an inferior brand or are induced to 
purchase additional articles at a sufficient mark-up to offset the loss 
taken by the retailer on the leader. 

Some confusion exists concerning precisely what loss-leader selling 
is, that is, whether it is selling below the customary mark-up, selling 
at invoiced cost, or selling below cost. But even assuming for the 
suke of discussion that loss-leader selling is an undesirable practice, the 
so-called fair-trade laws go far beyond what is necessary to prevent it 

Predatory price cutting for the purpose of forcing a competitor out 
of business is in violation of the antitrust laws. We have numerous 
cases which we have prosecuted on that very basis. Section 5 of the 
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Federal Trade Commission Act prohibits unfair methods of compe- 
tition, and articles may be sold below cost in such manner as to Violate 
that section. Section 3 of the Robinson-Patman Act prohibits selling 
at unreasonably low prices for the purpose of destroying competition. 

The Department of Justice opposed enactment of the Miller 
Tydings Act and is convinced that it is not beneficial to any segment 
of our society. This law is contrary to the basic American principle 
which has kept our economy dynamic and vigorous—that the regulator 
of our free-enterprise system shall be competition, not the suppression 
of competition either by governmental regulation or by private 
agreements. 

Proponents of this legislation claim that competition remains 
unaffected at all levels, but that view is unrealistic. Competition 
without competitive pricing may retain the form, but it takes away the 
substance of true competition. 

The Miller-Tydings Act specifically prohibits horizontal agreements, 
that is, agreements by persons in competition with each other. The 
agreements which are made are vertical in form—between the retailer 
and the wholesaler, manufacturer, or producer. It would be naive, 
however, to assume that they are not effective with reference to 
persons in competition with each other, 

Assuming that the impetus for entering into a resale price-mainte- 
nance agreement comes from the retailer level, as ts often the case, it 
would be extremely difficult for a single retailer to persuade a manu- 
facturer to enter into such a contract. If such persuasion is to be 
successful, it must come from a group of retailers, large enough and 
strong enough to be able to affect the manufacturer's total sales 
within an area, 

The manufacturer is likely to resist even then, unless he knows that 
other manufacturers competing with him will agree to similar con- 
tracts. For if only one manufacturer of a particular commodity 
enters into a resale price-fixing agreement, competing manufacturers 
will be able to adjust their prices to undersell him. 

In the drug industry, for instance, when such an agreement is 
entered into for a given commodity, it is customary for most, if not 
all, of the leading manufacturers producing that commodity to sign 
similar contracts. If a manufacturer refuses to go along, his product 
will be put under the counter until he sees the wisdom of acceding to 
the demands of the group. 

Pertinent in this connection is the fact that so-called fair trading has 
been most successful in those fields where strong trade associations 
exist. Trade associations working with jobbers or wholesalers can 
spread the fair-trade net over both retailers and manufacturers 

The Department of Justice has brought criminal cases agains! 
several trade associations for activities going beyond those conterm- 
plated by the Miller-Tydings Aet. Indictments were returned agains! 
the National Association of Retail Druggists, the National Wholesal 
Druggists Association, the New York State Pharmaceutical Associa 
tion, and the Colorado Wholesale Wine and Liquor Dealers Associa 
tion in 1942 and 1943. 

In all of these cases, the defendants were charged with a conspiracy 
to raise, fix, and maintain prices and with persuading producers | 
enter into agreements to fix prices at a level to give retailers a desire: 
margin of profit. Methods of persuasion included boycotting non- 
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cooperating producers. In each case, nolo contendere pleas were 
entered and fines were assessed against the defendants. A similar 
ease Was brought against the Record Dealers Association in 1950, 
resulting in a nolo plea and fines. 

These price-fixing arrangements are entered into by private parties 
without any public regulation or supervision. In some jurisdictions 
the power of the State is used to enforce minimum prices over which 
the State has no control or knowledge. The consumer’s interest is 
not represented at anv stage of the negotiations. Nor does he have 
a means of effective protest. In those instances in which all brands 
of a product are fair traded, he is unable to make his displeasure felt 
by refraining from buying. If he needs or desires a commodity, he 
has no choice but to buy at the price which private groups have decided 
is fair. 

Resale price-maintenance laws present an opportunity for illegal 
policing activities by trade associations. The Supreme Court, in 
Fashion ) iginators Guild , # Fede ral Trade (Comm ission 312 E. Ss. 157, 
165 (1941)), condemned 
an extragovernmental ageney, which prescribes rules for the regulation and 
restraint of interstate commerce. 

As early as art in a ov of Addyston Pipe d& Steel Company v. 
United States (175 U. 11, 242), the Supreme Court said that 

any agreement or combination which directly operates * * * upon the 
sale * * * of an article of interstate commerce * * * thereby regulates 
interstate commerce to that extent and to the same extent trenches upon the 
power of the national legislature * * *, 

It is clear that the real purposes behind resale price-maintenance 
legislation have been to secure freedom from competition and to 
achieve a high mark-up for retailers. The very size of the mark-up, 
however, has created other problems for them. 

Thus, resale price maintenance has been particularly effective in 
the drug field, since the druggists are a thoroughly integrated group, 
with strong trade associations; a large share of the items they sell are 
trade-marked; trade names have become well known through exten- 
sive advertising; and there is no great fluctuation in price due to sea- 
sonal costs or variations in cost of raw materials. The druggists were 
in the vanguard of the fight to secure resale price maintenance and 
they have been extremely active in securing price-fixing contracts 
under those laws. Their mark-up has been high, usually around 50 
percent. A leading drug manufacturer has recently advertised in a 
trade journal, “* You get an average of 50 percent profit.”’ 

\ result of the high mark-up and stabilized prices for drug-store 
merchandize has been that articles primarily dispensed by druggists 
are increasingly being stocked by other retail outlets. According to 
arecent drug-trade journal, the Nielson Repert shows that the num- 
ber of food stores carrying more than 20 drug-store products increased 
from approximately 25,000 to more than 100,000 between 1946 and 
1950, 

The drug trade is also voicing alarm over the developing tendency 
of feed stores to carry animal and poultry pharmaceutical goods; it 
points out that supermarkets gross about 14 percent on the food they 
sell and feed stores and hatcheries average from 10 to 15 percent on 
their basic products, while the drug trade averages about 33'% percent. 
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The experience of other countries in dealing with this problem muy 
be illuminating. In Great Britain, where it is legal for associations 
to enforce price maintenance collectively, the druggists have foun 
the field overcrowded as a result of their success mn keeping prices 
stabilized. They have sought to restrict the channel of distribution 
of manufacturers and to effectuate it by boycotting noncooperating 
manufacturers. 

Canada has handled the problem differently. On December 29, 
1951, after extensive hearings and lengthy debate, the Canadian 
Parliament passed a law making resale price maintenance agreements 
illegal. The act amends the Combines Investigation Act to forbid 
any person engaged in manufacturing, supplying, or selling any 
articles or commodities from fixing specific or minimum resale prices 
for such articles or commodities. It is interesting to note that the 
bill was proposed as an anti-inflationary measure. The sponsor of 
the bill in the House of Commons had the following comment, which 
may be equally pertinent to the situation in the United States: 


I find it very difficult, honorable senators, to escape one conclusion, and that 
is that many of those engaged in the business of producing and distributing in 
this country have one great ambition in common, and that is a desire to escape 
from or minimize the possibilities of present and future competition. I am not 
sure what our particular economy would be if we were successful in accomplish- 
ing & noncompetitive society; but one thing I know, and that is that we would 
have to stop orating about the benefits of private competitive enterprise. Having 
decided that everybody and everything should enjoy the benefit of minimum 
prices and returns, it would remain for us only to determine how the state could 
best control maximum prices as a permanent part of our economy. When that 
was done the difference between ours and a socialistic state would be barely 
recognizable. 


As has been said, the resale price maintenance movement was 
initially retailer-sponsored and many manufacturers were reluctant 
to enter into resale price-fixing contracts. Some manufacturers have 
apparently overcome that reluctance, perhaps because they have dis- 
covered that resale price maintenance agreements provide a ready 
means for engaging in general price-fixing activities. Those activi- 
ties are inconsistent with the basic philosophy of the Sherman Act, 
as the Supreme Court pointed out in the Socony-Vacuum case in 1940: 


Thus for over 40 vears this Court has consistently and without deviation 
adhered to the principle that price-fixing agreements are unlawful per se under 
the Sherman Act and that no showing of so-called competitive abuses or evils 
which those agreements were designed to eliminate or alleviate may be inter- 
posed as a defense * * * Ruinous competition, financial disaster, evils of 
price cutting, and the like appear throughout our history as ostensible justifica- 
tions for price fixing * ©. 

The reasonableness of prices has no constancy due to the dynamic quality of 
business facts underlying price structures. Those who fix reasonable prices today 
would perpetuate unreasonable prices tomorrow, since those prices would not be 
subject to continuous administrative supervision and readjustment in light of 
changed conditions. 

Those who controlled the prices would control or effectively dominate the 
market. And those who were in that strategic position would have it in their 
power to destroy or drastically impair the competitive system. * * * Any 
combination which tampers with price structures is engaged in an unlawful 
activity. Even though the members of the price-fixing group were in no position 
to control the market, to the extent that they raised, lowered, or stabilized prices, 
they would be directly interfering with the free play of market forces. 


The concert of action, which is probably more than coincidental 
in the negotiation of resale price-fixing agreements, is of doubtful 
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legality. As the Supreme Court pointed out in 1938 in the Interstate 
Circuit case: 

Acceptance by competitors, without previous agreement, of an invitation to 
participate in a plan, the necessery consequence of which, if carried out, is restraint 
of interstate commerce, is sufficient to establish an unlawful conspiracy under the 
Sherman Act. 

As recently as 1948, in the Paramount case the Court said, after 
declaring a horizontal conspiracy to be illegal: 

Nor can the result be different when we come to the vertical conspiracy between 
each distributor-defendant and his licensees. The district court stated in its 
findings: ? 

“Tn agreeing to maintain a stipulated minimum admission price, each exhibitor 
thereby consents to the minimum price level at which it will compete against other 
licensees of the same distributor whether they exhibit on the same run or not. 
The total effect is that through the separate contracts between the distributor and 
its licensees a price structure is erected which regulates the licensees’ ability to 
compete against one another in admission prices.” 

That consequence seems to us to be incontestable. 

Ifthe Department of Justice had sufficient personnel to examine each 
contract and the circumstances under which it was entered into, there 
is no doubt that many resale price maintenance agreements would be 
found to be violative of the antitrust laws. Lacking personnel suffi- 
cient to make the investigations necessary to develop cases showing 
such violations, we can only appeal to the Congress to remove the 
cloak behind which the violators hide. 

Patentees and copyright holders cannot lawfully use licenses as a 
means of setting up a price structure which regulates the licensees’ 
ability to compete against one another. Yet the maker of a trade- 
marked article—who may have created nothing new but the trade 
name—is permitted by the resale price maintenance laws to eliminate 
competition in the sale of his article all the way down to the ultimate 
consumer. 

There are indications that some retailers no longer consider the 
resale price maintenance laws as desirable as they once thought they 
were. With stabilized prices, there is no premium on efficiency of 
operation. The inefficient dealer can get exactly the same mark-up 
as his more efficient competitor. 

For the consumer, of course, this means higher prices, for the mark- 
up must be sufficient to keep the marginal dealer in business. <A 
retailer must sell at the established price, even though his business 
judgment and competitive sense. tell him he could satisfy his cus- 
tomers and sell more profitably at a lower price. 

As an officer of a large retail establishment said recently, “Stores 
compete with each other only on personnel. They buy at approx- 
imately the same price, sell at approximately the same price. The 
only thing that makes them different is people.” Since there is no 
competition pricewise between retailers, competition is put solely on 
a service basis and entails higher distribution costs by encouraging 
more retail advertising and more services. 

While some retailers view with alarm the overcrowding in some 
fields of merchandising and seek restrictive legislation to limit the 
number of newcomers, others realize that a fundamental cause of 
overcrowding may be the stabilized prices resulting from resale price 
fixing laws. Although aimed ostensibly at chain stores and other 
large outlets, these stores have found that the price maintenance laws 
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are no handicap to them. Where the chain stores and large depart- 
ment stores choose to compete pricewise, they can develop their own 
brands; this method of competition is scarcely available to the sma! 
retailer. 

Being unorganized, consumers receive scant consideration under 
this scheme and it is nonsense to say that the consumer exercises con- 
trol over resale price maintenance agreements, or that his interests 
are considered in their execution. The average family buver simp), 
finds himself confronted with high prices, set artificially, and in reality 
with no choice whether he shall buy or refrain from buving. The 
father who needs drugs for his sick child cannot go on a sit-down striky 
It was never the American concept to say that he must simply refrain 
from buying articles which are price-fixed at a higher level than he can 
afford to pay. 

When a resale price maintenance agreement is signed, prices ar 
virtually identical throughout a State and the consumer who, throug! 
desire or necessity, would prefer to buy at a low-cost outlet receives 
no price advantage from doing so. Prices are the same whether a 
retailer offers convenient location and hours, and such services as tele- 
phone orders, credit, delivery service, and trained personnel, or 
whether he offers none of these advantages. 

Various so-called surveys or studies have been made concerning the 
effect of resale price maintenance on the consumer’s pocketbook 
Some of these surveys, run under the aegis of fair-trade proponents, 
purport to show one result, while others, which have been made on a 
local scale by its opponents, show diametrically opposite results. This 
is to be expected, by reason of the nature of the problem and the difli- 
culty of being certain that a particular survey has considered all the 
pertinent problems. So far as I am aware, no study has been made on 
a wide enough basis to give definite proof of any kind. 

Not only are we opposed to the enactment of H. R. 5767 for the 
reasons already stated, but there are certain objections to these bills 
from the standpoint of interpretation of their wording. 

The rather vague language of the Miller-Tvdings Act with reference 


to commodities “in free and open competition with commodities of 


the same general class’”’ is adopted in these bills. The question arises 
as to what constitutes free and open competition tn a_ class o! 
commodities. 

Is a patented steam electric iron in the same general class as a 
nonpatented nonsteam electric iron, and are these two produets in 
free and open competition with each other? Is a completely auto- 
matic washing machine in the same general class as a, much less 
expensive nonautomatic washer, and are the two in actual competition 
with each other? 

Should determination as to the existence or nonexistence of com- 
petition be determined by the character of the commodity or by the 
attitude of buyers toward different products? If buyers are per- 
suaded by extensive advertising that one product is far superior to 
another, and therefore different, even though the two may actually 
be of comparable quality, can it be said that they are regarded by the 
buying public as being of the same general class, or that they are in 
free and open competition with each other? 

These are some of the problems which result when we permit action 
which inherently suppresses competition, vet try by words to preserve 
competition. 
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In summary, the Department of Justice favors the rejection of 
H. R. 5767 for the following reasons: (1) Miller-Tyvdings is inconsistent 
with the basic philosophy of the Sherman Act; (2) it is susceptible of 
use as a cloak to hide general price-fixing activities; and (3) it impairs 
competition at all levels of production and distribution. 

Mr. Prinsr. Thank you, Mr. Morison. Mr. McGuire, do you 
lave any questions? 

Mr. McGuire. Mr. Morison, how long have vou been with the 
Justice Department? 

Mr. Mortson. Since 1945. 

Mr. McGuire. You are from Tennessee? 

Mr. Morison. Yes, sir. 

Mr. MeGuire. How long has it been since you have been home? 

Mr. Mortson. Christmastime. 

Mr. McGuire. How long before that? 

Mr. Mortson. I go back about every 2 or 3 months. 

Mr. McGuire. It would be interesting for you to go home and stay 

week and see what the people are thinking. 

Do you not think so? 

Mr. Morison. | am always interested in that, Mr. McGuire. 

Mr. McGuire. Do | get from your statement that you think the 
manufacturers are not in favor of fair trade? 

Mr. Morison. Yes, sir. You recall, Mr. McGuire, that what I 
said is this: This fact came out as evidentiary matter in cases which 
were brought for criminal violations of the Sherman Act when we 
had to prepare our testimony for these various cases. 

We found out that some manufacturers were saying that we are 
very much opposed to going into resale price maintenance on our line 
of commodities, but we were forced to do so. 

Take, for instance, the case of one manufacturer of tooth paste. 
He did not want to fair trade his product at all. His business judg- 
ment, and he was supported by his executive committee, was that 
the best interest of that company would be served by leaving their 
tooth paste in free and open competition with other branded names. 

All of a sudden, the organized druggists in a particular State acti- 
vated a campaign of putting that tooth paste under the counter. A 
customer would come in to buy it. It was not on the shelf; ‘““‘We 
don’t have it.”’ 

He found that the orders that were always placed by the drug 
stores in sequence, so much last period, adding only a little more if 
the situation changes, were suddenly stopped. He found he was 
being boycotted in other places. 

Suddenly, that fellow realized that it was so burdensome, that he 
was losing so much money, that he had to capitulate against his better 
judgment and he had to make an open and public apology and had 
to make a contribution, I understand, of $25,000 to the fair-trade 
principle for advancement of it. 

Now, that illustrates what I mean by that, Mr. MeGuire, that 
many, many manufacturers—-I am not saving all of them—do not 
want resale price maintenance. 

Mr. McGuire. I do not think anybody else comes from a more 
industrialized district than I do, and the manufacturers in my district 
are all in favor of that. 

Will you give me the name of that manufacturer? 
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Mr. Morison. That was Lever Bros. 

Mr. McGuire. It is a fact, is it not, that there was a strong disse) 
by three judges in the Schwegmann case? 

Mr. Morison. Yes, sir; the dissents were on various grounds. \ 
few of them said they thought the intention of the Miller-Tydine. 
Act was to cover the nonsigner provisions. 

Mr. McGuire. You are aware that the Senate Small Business Com 
mittee in its annual report submitted January 21 of this year stated 
that the advantages of the fair-trade legislation are evident and necessary 
protect s72!! business. 

Mr. Morison. Yes, Mr. MeGuire, and I tell you what, I talked + 
Wright Patman about that. He is a good friend of mine. 1] toli 
him we are fighting on the same side of the lines. 

If vou read that re port carefully, vou will come to the conclusion 
and I so advised him—that what this report in toto says is that 
we are not quite sure whether this is the way to do this, or not. Hi 
high lights the problem and what he does say, and I agree, is tha: 
legitimately removing the evils in the scheme of se ling: below cost 
which is destructive of retail competition, is a desirable thing. 

But what I am saying, Mr. McGuire, is this: If that is what you 
honestly want to do, I think you are doing it the wrong way. in my 
best judgment, because I do not think vou have to go as far as you 
go here to accomplish the eradication of an evil like price cutting and 
the loss leader. 

Mr. McGuire. Do you not think what frequently happens is that 
Congress knows what they want to say, but then we have som 
people i in these departments who twist the words and decide just the 
opposite of what we are trying to pul across? 

Mr. Morison. Mr. McGuire, I do not think that is so. We do 
not try to twist the words of Congress. We are lawyers in the 
Department of Justice and the courts always untangle that mess o! 
disagreement. We get slapped down often. 

Mr. McGuire. Do you know that this same committee also said 
that: 
the possibility is strong that the damage done to fair trade by the Schwegma: 
decision might well precipitate business failures similar to those of the early 1930 
should our economy suffer sudden reversal. 

Mr. Morison. Who said that? 

Mr. McGuire. That same committee, the Senate Small Business 
Committee. 

Mr. Mortson. Let us think about that a little bit. I do not adop! 
that conclusion, Mr. MeGuire. 

Let me say here, Mr. McGuire and Mr. Chairman, that I am pret') 
much of a fundamentalist in the matter of economic freedom. I aim 
going to make some general statement here because | want to show 
how my thinking is going. 

I did not fee! bound to oppose this measure because of any stare 
decisis, because my predecessors have opposed this type of legislation 
from the beginning. Before I took any position in my own mind 
spent almost a month reading until my eves were red, everything | 
could find on this subject. 

Mr. McGuire. Do you or any of your predecessors contend that 
fair trade never did any good? 
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Mr. Mortson. I cannot answer that, Mr. McGuire. I do not 
know. Is that really what we are after? I mean that many, many 
things could do a lot of good, but | think the question we have here, 
since you are legislating for the interest of 160 million people, what 
you are trying to do is to balance those interests. 

Mr. McGutre. What we are trying to do is legislate for the 
majority, is that right? 

Mr. Morison. That is right, and when you legislate for the 
majority in a democracy you also take into account whatever the 
minority’s views are and you try to weigh that and make them 
compatible. 

I was about to say I was not bound. I came to this conclusion 
independently, and I am pretty much of a fundamentalist in this 
philosophy of economic freedom. I believe Thomas Jefferson was 
right. I believe that Thomas Jefferson was just as right as he could 
be when he said you could not have political freedom without economic 
freedom. 

[ think this revolutionary experiment is quite consistent with our 
political philosophy; the enactment of the Sherman Act is one of the 
boldest ventures that any nation in the world has ever embarked upon. 

I stack that up against the philosophy of ‘‘civilized competition,” 
of what amounts to cynicism about how buman beings can regulate 
themselves for their mutual benefit which you find elsewhere in the 
world. 

] only point that out to say this, that this country, although the 
cynies have predicted it has gotten to its end, has never stopped 
growing. It has never stopped enriching itself upon the basic philos- 
ophy which we find in this Sherman Act principle of economic freedom. 

We are going to make it better. We are going to distribute it wider. 
We are going to make it at a price which will let more and more people 
enjoy its benefits. ' 

Now, when I come to the sort of proposition we have before us, 
it really strikes the marrow. I do not believe that you can any more 
have physical health with a little cancer than you can have economic 
freedom and economic health with a little bit of price fixing. 

Price fixing in our antitrust philosophy has been the basic core we 
have had to attack from the beginning. If we ever embark upon legal 
price fixing it means that we are turning our face against all the benefits 
we have had in the past and it would be indicative of a kind of sickness 
that I do not think we have. You would be departing from a phi- 
losophy which says that the regulation the people of the United States 
want is a free market place and free competition, 

We recognize many times competition is brutal. Many times it is 
destructive, but in the long run the resulting adjustment is of the 
greatest benefit to all the people. 

Once you start carving out and say, ‘But here we think we ought 
to withdraw and civilize this competition,” I think that is wrong. 

Another thing that strikes me, Mr. McGuire, and I am honest about 
this, is the inherent inequity of this thing. I put my way through 
college in a retail store. I worked after college hours and I know 
something about the retailer. 

Now, this act would say that the business judgment of the retailer 
would have nothing to do with the price he charges. If a manufac- 
turer comes in and executes one fair-trade contract without consulting 
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me, if Il try to buy and sell his product I am bound by the terms of ¢\) 
minimum resale-price contract even though it is against my judgmen; 
even though it is going to wreck me competitively. 

I do not think that is the kind of thing America wants to do. | 
think you should not ask people to surrender their individuality to 
that extent. 

Mr. McGuire. Do vou favor the kind of operation that has been 
going on in Macy's? 

Mr. Morrson. You mean the price cutting? 

Mr. McGuire. Have you read that article in the New Yorker this 
week, by Sidney McDonald, on the head of Macy's? 

Why, they jumped with glee when this thing was thrown out. 

Mr. Morisox. I have not read it. 

Mr. McGuire. Have you read the testimony of any of the previous 
witnesses? 

Mr. Morison. No, sir; I have not. 

Mr. McGuire. I think you ought to read that. 

Mr. Morison. Let us talk about that a little bit. If that is what 
we are after, if we want to stop this price cutting, why do we have 
to have.a bill the scheme of which cuts right across our basic phi- 
losophy in antitrust? Why is that the method which has to be used’ 

Now, I ask that for a number of reasons. The Robinson-Patman 
Act, the Federal Trade Commission Act, and the Sherman Act al! 
operate to prevent price cutting if you can show it is destructive of 
competition, 

If you can show that loss leader selling is an instrument for destroy- 
ing competition, vou have methods of dealing with it. 

But do you not see, Mr. McGuire, what we have here—and another 
thing that offends me—is that this bill assumes, and the testimony in 
support of it assumes, that the American consumer is the biggest cope 
in the world; that he does not know his own mind. It says, for in- 
stance, that loss leaders are inducements to have him come into the 
store and buy a branded article at a very low cost, and when he gets 
there and he cannot get it, he buys something he does not want. 

I say I have the right to make my own mistakes. 

Now, the sort of philosophy which permits a private agreement to 
regulate the consumer’s interests without any regard for his right to 
appeal, I think is wrong. 

For instance, nobody has vet testified how many thousands of these 
resale price maintenance agreements are in effect. I can tell you from 
just one examination of a matter we have under consideration that | 
found one company had over one hundred thousand contracts. 

Now, does the public have any representation in that resale price 
negotiation? Of course not. It is not a party to it. There is no 
requirement exeept in two States that you must file the contract 
Nowhere else does the public have even the opportunity to view what 
these terms of agreement are. 

The public is left completely out. And you turn over, as the court 
said in the Fashion Originators Guild case, to a private agency the 
adjudication in their own interest of the most delicate thing in our 
whole economy, to wit: the price force. 

Now, I do not think that is the kind of thing we ought to do, in all 
honesty. I think if you want to go against the evil that you demon- 
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strate in the Macy situation, you have adequate machinery to do it, 
and I will help you. 

Mr. McGuire. That is what I want to hear 

Mr. Mortson. I told Wright Patman this. If you really want to 
go at that sort of thing on a Federal basis, let us amend the Robinson- 
Patman Act and the federal Trade Commission Act so that the prob- 
lem can be functionally and administratively dealt with, and let us 
see that those fellows get enough appropriation to police it, but let 
us not build in this system for private conspiracy. 

The basic inconsistency that vou find in all of these bills to amend 
the Miller-Tydings Act to add the nonsigner clause is that every one 
of them starts out with adopting the old Miller-Tydings proviso 
which says this can only be done vertically, all the way down, one 
retailer, one wholesaler, and the manufacturer, and it condemns the 
so-called horizontal agreement. 

It savs that will be a violation of this act and it will be a violation 
of the Sherman Act. And yet in these same bills vou put the non- 
signer clause which builds in the very thing that is condemned in the 
proviso of the Miller-Tydings Act, in that it effeetuates horizontal 
agreements between all retailers. 

Now, to me, that is illustrative of the kind of thing vou have here. 

Mr. MecGuirr. You said that vou worked your way through college 
insome kind of store. | worked in a department store, too, and when 
a person comes in to buy an article and vou do not try to push some- 
thing else on him, you are not a very good salesman. Is that right? 

Mr. Morison. Listen, the American salesman is the greatest boon 
in the world. Of course you do that. 

What I want to say is this: I say surely, the selling methods which 

ve developed here are wonderful, but I say that justifying this kind 
of curtailment of the competitive forces because you say the American 
consumer is a dope, is wrong. I think I am entitled to make my 
mistakes. 

If I get oversold by a salesman, I ought to learn my lesson 

Mr. McGuire. Those people are not dopes, but if it were not for 
the fact that they are taken in, loss leaders would be discontinued. 

Mr. Morison. Let me tell vou, Mr. MeGuire, as a former worker 
in a retail store you know that there is another principle in selling 
When you have a customer, unless vou are in the business of selling 
him only once and you never expect to see him again, vou ought to be 
sure vou do not sell him something he does not want, because he will 
never come back. 

Mr. McGuire. Do you know what is going on in the drug store? 

| was amazed. 1 was at their State-wide convention in Hartford, 
Some of them tried to keep their own customers by selling toothpaste 
at less than cost. The fellow across the street will start selling cold 
cream at less than cost. The customers are smart. They say, “1 
will take the toothpaste for less than cost, but I will go across the 
street and get the cold cream unless you sell that to me at less than 
Cost. 

One druggist told me he sold five articles at less than cost for fear 
that the customer would go across the street to the other store. 

Mr. Mortson. [ am going to be a little bit facetious here. This 
isa tough problem to discuss. You know that the American male 
likes to hunt and fish. The female of the species engages in her hunt- 
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ing and fishing at the bargain counter. I am being a little bit facetioys 
about this, but should we not leave an opportunity for ladies to do » 
little bargain hunting? I do not think we ought to eliminate that 

Mr. McGutre. Just let me read a part of the speech I gave yester- 
day: 

But why can’t the customers walk into a price-juggler’s store and just buy the 
advertised loss leaders, some people will ask. Won’t that be a bargain for these 
customers? The answer is certainly it will be a bargain for these customers jf 
they are smart enough to hold out against the buy-a-lot-of-bargains psychology 
created by the price juggler. But it will be a bargain purchased at the expense 
of further customers who fall for the trick. Members of Congress must take the 
interests of all their constituents into account—not just a few. Of course, if 
every consumer bought only the advertised bargain, the unfair competition of 
price juggling would soon cease. Why? Because it just wouldn’t pay off. 


Is that not true? 

Mr. Mortson. Let me make two observations on that, Mr. Me- 
Guire. 

In the first place, I learned from my wife that—— 

Mr. McGutre. Will she admit that she has taught you something’ 

Mr. Morison. Yes, sir; I will admit it, too, because she handles the 
budget. 

You know from statistics who controls the money in this country” 
Why, the women do. The women of America are not misled. The 
women of America are the most astute, price-minded shoppers you 
find anywhere. Necessity has made them so. 

I believe there lies the basic fallacy of these assumptions. Now | 
cannot prove it. I do not think vou can prove the other side, but | 
make that assertion. 

I want to come back to the fundamental core of this thing, Mr 
McGuire. What we are doing here in this bill is something more than 
trving to deal with the situation vou describe. Do not lose sight of 
that. Keep in mind that there is one awful difference between a 
stabilized, price-fixed item with a built-in profit that is absolutely 
unmoving and the loss leader. 

Look at the area of competition and price between those two and 
there is the bulk of our commerce in retail trade. These people plead 
de minimis. They say there is such a small amount of fair-traded 
items. , 

Now, we are going to try to legislate because we find this evil which 
dollarwise is not large. Somebody said it is $6 billion fair traded out 
of $30 billion. I have heard those statistics thrown around. 

What I am trving to say is: Are you not taking a drastic step in 
order to cure this sort of evil, even if you and I would agree upon it’ 
And are you not creating and extending another evil which has been 
demonstrated? 

I can show you my cases here. I can show you under Miller- 
Tydings what these fellows do with it. 

Do you want to perpetuate that evil, knowing that unless you 
make the Antitrust Division five times as large and increase the size 
of the Federal Trade Commission and its staff and put them out in 
the field, that this sort of thing inherently is going on? 

Why do I say that? While I am not condemning anybody, this 
country operates upon the theory that the profit motive shall pre- 
vail—and, God willing, I hope it never is any other way; that the 
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profit motive in the capitalistic system is what we want because it 
is the greatest system in the w orld. 

Now, there is a basic assumption. It is that, as much as we do 
not like certain aspects of our sysiem, we recognize that the profit 
system is selfish and every man is going to try to make the highest 
dollar he can make in any way he can get away with. 

Now that is the reason you get trade associations which go out 
and boycott the manufacturer and make him get in line and slug 
him. That is the reason that noncooperating retailers who do not 
come in line get boycotted and get their business cut off. 

Why? Profit. 

Now, do we want to build that system into our economy? Let 
me tell you, Mr. McGuire, that you and I may not live long enough 
‘o prove it, but if we embark upon this long enough, some other inter- 
state and foreign commerce committee is going to have bills pending 
before it to stabilize some other industry. and they will come in with 
the most impressive statistics of cutthroat competition which is 
destroying this industry, and plead that the public interest requires 
elimination of such competition to preserve it. 

You are going to have pressures coming in that this ought to be 
done. Once you surrender to it, once you go this way, there is no 
end to it, and vou have abandoned by mouse bites your whole basic 
philosophy established in 1890, in the Sherman Act, which I say is the 
greatest philosophy in the whole world. 

Here is Western Europe, of much concern to us. There they have 
what they call civilized competition. They accept everything that 
is in these bills that are pending here. That has been their way of 
doing business for a hundred years. And suddenly what do I find 
in my office in the Antitrust Division? 

A delegation from France, one of the most intelligent group of 
peeple I ever had the opportunity of meeting. There were three 
members of Parliament, two labor leaders, tive members of con- 
sumers’ groups, and Government officials, and they came there and 
said, “‘We want to spend some time to learn what you people do about 
this thing of competition.” 

We thought it was just another Government delegation going to ‘sit 
down and superficially talk about it and have a good time here, maybe 
at our expense, and go back to France. 

But they kept us down there until 12 o’clock at night. They really 
took this to heart. They said, ‘““‘We are going back and we are going 
to make an about face, because our economy has not had your vitality 
and we think the basic core of it is that we do not recognize that the 
forces of competition furnish the only way an economy can survive.” 

Mr. McGutre. How long ago was that? 

Mr. Morison. About 3 months ago. 

Mr. McGuire. That was before the Schwegmann case? 

Mr. Morison. No, they were right here when the Schwegmann case 
came out, They asked at great length what does that mean. We 
said, “Well, that was a departure.”’ 

The Miller-Tydings Act was something we opposed. We showed 
them these cases, here is what we found, what happened. They said, 
“Yes, that happens in France all the time.” 

We said we are against it. 
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Now, the same thing is true of Britain. Britain came over here 
with a royal commission to study our system. They have made 
various recommendations as you know. Britain has come to its 


industrial and economic maturity. 

Whether or not they can take this drastic surgery, IT do not know 
Maybe the time is too long past. 

I am much encouraged by what I read about the Canadians 
Now they are our neighbors and they have passed an anti-inflationary 
measure; they make it illegal to fix a price. They rejected price 
maintenance. 


Mr. McGuire. The little fellow says, ‘You people are down there 


in this administration, have been there about 20 years.”’ 

The sales talk was, ‘You are down there fighting for the common 
man.”’ 

They throw this at us: ‘And you are not doing anything for the 
businessman.”’ 

How do you account for the fact that the automobile prices are 
fixed? 

Mr. Mortson. You mean on consignment selling? 


Mr. McGuire. Yes. 


Mr. Morison. Well, Mr. Chairman, the consignment selling, of 


course, is valid in common law. It does not offend a system of com- 
mon law and the law in all of our States. 

Look, if | want to sell, | have a perfect right, under the antitrust 
law to sell to whom I wish. I can sell at whatever price I wish. 

The only thing that is condemned is conspiracy by whieh your 
competitor is blanketed out by your conspiracy. 

Let me give you another illustration of how this thing can go 
We attacked the del credere agent principle, Mr. MeGuire. Take 
the Masonite case. There is a typical example. Let me preface i 
this way: 

Here is a lighter made up here in Pennsylvania. That is a patented 
item. You would think the man who had the ingenuity and the 
perseverance to say, “I have a wonderlul idea here’, and got it 
patented—and, remember, the Constitution of the United States, in 
order to preserve and enhance our development, says that we shal! 
protect the man who patents something—would have almost un- 
limited rights, as long as his patents were outstanding, to exploit his 
invention any way he wants, but our courts have said no. Our courts 
have said: “You may not use your patent to fix the price after you 
sell it.”’ 

Time and time again the court has reaffirmed that principle, that 
you cannot use the constitutional and the legislative patent right, 
which is a valuable right, to destroy competition. 

And vet a fellow who makes a paper cup and adds nothing new but 
a brand name which he thinks up at home, adds nothing to the 
novelty of it or the use; that fellow under this bill gets rights which a 
man with a patent cannot possibly have. 

| think that is pretty impressive if you start making those com- 
parisons. 

Now, in the Masonite case, there is a case where great subtlety was 
used. Masonite had patented a wallboard and they had a competitor, 
Celutex, also had a patented wallboard and there were may other 
unpatented, unbranded wallboards that came out. 
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Just at a time when our building industry seized on it and saw the 
possibilities, when the price was right, distribution wide enough, the 
cost of building would go down, these fellows knew that, and what did 
they do? 

Masonite and Celutex got into a lawsuit over the validity of the 
patents. They got right to the front coor of the Supreme Court on 
certiorari and then they settled. Masonite started negotiating del 
credere agency agreements with all the competitors in the field of 
wallboard which fixed the price of Masonite. They cid not do that 
by getting them all in the room and saying, ‘“‘Now, gentlemen, you 
are all going to be our del credere agents and we are going to fix the 
price.” 

No. They were much more subtle than that. It was an individual 
contract, making each company an offer. The patent was held as a 
club. It was not mentioned except to say, “If you want to have a 
license on our Masonite it will cost $200,000 regardless of size of your 
company,”” and then you will pay an exorbitant royalty, which made 
it impossible to afford the license, but as each contract was signed, 
Masonite sent a copy to the next company, so each company knew 
it was doing what another company was also doing. 

What happened? In less than six months’ time there was abso- 
lutely no competition at all in wall board. The price was just as 
high as it was when they started out making only a few carloads of 
the stuff. 

Now, let us put that in the Miller-Twdings framework with this 
nonsigner clause. Let me tell you my opponents in this antitrust 
business are the highest paid, smartest men in the business. They are 
really fast running dogs, and I have to dig to keep up with them. 

Suppose with a little legal subiley they say, “Boys, we have the 
answer. Let us get in under Miller-Tyvdings. What do we do? 
We don’t need any del credere agency. What we do is brand-name 
this product. We will execute contracts just as we did before, 
unilateral contracts, vertical agreements under the brand name. 
We fix the price.”’ 

Now, in 5 vears maybe we could have dug up enough evidence to 
show that it went bevond the intent and purpose of the Miller-Tydings 
amendment, but is it not a devil of a thing to know these fellows 
can take refuge behind a Federal law? That is exactly what they 
ean do. 

Mr. McGuire. Do you agree that laws are like cobwebs, to ensnare 
the weak and to be broken by the strong? 

Mr. Morison. That is like asking me if I quit beating my wife. 

My job is tough and I think vou will agree with that. 

Mr. McGuire. We can always make it tougher. 

Mr. Mortson. | do not think you meant that last remark. You 
do net want to make it tougher on me, I am sure. 

Mr. McGuire. I am going to do my best to get this bill across. 

Mr. Morison. Before you go, Mr. MeGuire, I know the purpose of 
the proponents of this bill. I think we are all groping to do it the 
right way. In all honesty, what I am trying to tell you, from the 
very bottom of my heart and from the best of my judgment. is that 
| think this is the wrong way. To reach price cutting field, your 
bill will create an evil that is going to be like Pandora’s box. The 
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little retail merchant you seek to help some day is going to conden 
you for saying this was the remedy. 

Mr. McGutre. How do you feel about business right now? 

Mr. Morison. I honestly can’t answer that. I suppose I do Jike 
most people. I read Business Week and I read United States News 
and World Report. 

Mr. McGuire. I think lawyers are the poorest businessmen in t}ie 
world. They cannot even keep their check books balanced. They 
are overdrawing the biggest part of the time. 

Mr. Morison. They are pretty good fellows, though, are they not? 

Mr. McGuire. I get it in my district every week. I have been 
back there three times this week. I happen to be in the insurance 
business. I know people used to come in and pay on the line and 
they are now paying $5 a week. Business is bad. 

I have had druggists and hardware merchants who have been in 
business for years coming to see me to see if I can tell them whete to 
go to find a job. I think we have got to do something to protect 
these men. I! am amazed you people do not know business is bad 
In my district, the people are working 3 days a week. 

Mr. Morison. Let me get back in context. The only contribution 
that I think I can honestly make under the duty I have under the 
law on the question of whether business is good or bad is to see to it 
that our commerce is free. Let me go back a bit if we are going to 
get on the subject of what is good. 

Mr. McGuire. These big fellows are not going to drive these 
little fellows out of business, are they? 

Mr. Morison. Not if I am still here. If you are big, we have 
got hundreds of cases and I could spend the afternoon with you show- 
ing how it was done and how we had to knock them down. If a 
monopoly uses price, and it is the traditional weapon, to drive a 
small or any other competitor out of business, vou have got him 
on the Sherman Act. That is the best type of case we have. 

Mr. Priest. Mr. Hale? 

Mr. Hate. The committee is very much indebted to you for your 
contribution. 1 would like to say that I think the dissenting opinion 
of Mr. Justice Frankfurter in the Schwegmann case is a much more 
persuasive document than the court opinion by Mr. Justice Douglas 
That, however, does not alter the fact that the Miller-Tydings Ac| 
is a very controversial piece of legislation. 

In regard to whether Congress should pass a bill which would | 
binding upon nonsigners, to me that is a very serious question whic! 
I personally feel very much in doubt about. Along the lines of what 
you were saving, I wish very much that the committee might hav: 
come before it prominent manufacturers. We have heard a grea! 
deal and very eloquently from retail concerns. We have not had 
any important manufacturer. 1 would like to get the opimion o! 
some concerns like the Eastman Kodak Co., some of the safet) 
razor companies, and the toothpaste companies, and so forth. 

Mr. Morison. Mr. Hale, there is only one suggestion I might make 
I think you are going to find a great reluctance on the part of these 
people to testify. pes experience is any indicium, the cases that 


we have had show that fair trade has come as a result of organized 
boycott pressure from the retailer. These fellows just do not like to 
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get into a controversy with their channels of distribution. I think 
vou are right. 

_ Mr. Hate. All the interest that has been manifested on this bill 
up to date has been on the part of retailers. 

If the private brands sold by the large retailers or chains are sold 
in price competition with fair trade brands, as you state, does not 
ihis competition act as an effective brake on prices that may be charged 
for nationally advertised trade-marked, price-fixed products? 

Mr. Morison. I would say not, sir. I think it has helped a lot. 
The point I was making is the help to competition that has come from 
private brands. It has really hurt the small retailer who is a fair-trade 
man. He did not realize he was creating this when he fair traded his 
product. 

Mr. Hate. For instance, we had testimony before our committee 
last week about private brands, for example, which are sold by 
Sears, Roebuck in competition with fair-traded brands. It isa perfectly 
genuine competition, is it not? 

Mr. Morison. Yes. My only observation is that it is the kind of 
thing raised as a counter measure which hurts vour small independent, 
who is the object of concern of everybody who sponsors this kind of 
legislation. The only thing I can contribute further is to say that you 
must not forget that the branded items with the high mark-ups are 
the ones that have the greatest national advertising. I think we must 
recognize that advertising is a very important part of our competitive 
scheme; that you find, rightfully or wrongfully, that a person who is 
going to purchase something has an inclination to buy the thing that 
he has seen advertised and he has seen it in certain magazines and cer- 
iain papers. He feels cheated if he cannot get it at a price he can 
afford. He may go, if he is a price shopper, to a nonbranded private 
brand item. That is an act of frustration, going to that simply be- 
cause he has no other choice. 

I think the evil that is significant from that fact is that the private 
brand movement has been created in a large measure by the enact- 
ment of Miller-Tydings. It is destructive and operates against your 
small independent merchant because the small independent merchant 
has no facility for getting out his own brand name items. 

Mr. Have. Do you think the private brand is a bad thing? 

Mr. Morison. No, sir. I think it is an inevitable consequence of 
carving out from competition this area of fair-traded items. I do not 
think it is good or bad. I think it is an inevitable consequence. 

My feeling is if you repealed Miller-Tydings and put this area back 
in free competition, your private brand item will not have the promi- 
nence that it now has operating against the small retailer, because 
these things will adjust competitively. Your nationally advertised 
brand producer will be on its toes. It will get new innovations into 
its machines that it sells, its electrical equipment. 

The force of competition against private brands is going to make 
it better pricewise to reach those people who have been diverted into 
ihe private brand item. 

Mr. Have. You are opposed to the loss-leader practice? 

Mr. Morison. Yes, sir; but difficulty is m trying to find out what 
vou mean by loss leader. Various States have laws directed against 
selling at a loss. When you get into that field and try to figure out 








272 MINIMUM RESALE PRICES 


what they mean, you are in a dilemma because what is selling below 
cost? For instance, take an experience in retailing. If a little cloth- 
ing store could not have disposed of its inventory of winter clothing 
by a sale so that the ewner could free his racks, could get out of finan- 
cial obligation and go into his spring line, he might well be out of 
business. Is that a loss selling? Is that improper? 

What about the man who says, ‘‘Look, here is a line that doesn't 
sell. I would rather cut the price in half ‘and get it out of the way. 

Are you going to prohibit that normal practice of business adjust- 
ment and competition? That is the dilemma you get into on that 
score. If you say selling below the invoice cost, I can see that maybe 
that isan evil. I think in reality, possibly the best way to reach that 
is at the local level, legislate at the local level. They can interpret 
their own needs. 

Mr. Hate. What vou are saying, if I understand you, is that some 
‘selling at a loss may be legitimate and laudable and other selling at a 
loss is illegitimate and unlaudable? 

Mr. Mortson. I am saving each locality has to weigh and determine 
what is best in its own interests. 

Mr. Hauer. Do vou not think that question of policy should be for 
the States? 

Mr. Morison. Yes, sir, 1 think so. 

I want to point this out: 1 do not mean any statement to be incon 
sistent with what I suggested to Mr. McGuire about strengthening the 
Robinson-Patman Act and the Federal Trade Commission Act be- 
cause what I intended to say there was without regard to whether it is 
below cost or not. If you find a selling organization embarked upon 
a sales policy, regardless of whether it is below cost or not, to drive 
competition out of business unreasonably, then you can reach it. It 
is an offense ancillary to the same type of basic problem we deal with 
in the Sherman Act. 

Mr. Haute. Many States have statutes about bulk sales and 
called clearance sales. | happened to read a paper from a small town 
in my own distriet the other day which reflects an agitation to put a 
stop to alleged sales in liquidation which were not sales in liquidation 
at all but were really inventory readjustments. 

Maybe they should pass some city ordinance to the effect that 
liquidation sales should be honest to God liquidation sales. 

\fir. Morison. | do not know how it strikes you, but with you and 
me discussing the pros and cons and the difficulties, it raises in my 
mind the basic error that we get ourselves into when we attempt to 
put, by legislation, restrictions on our distributive system, the greatest 
in the world, and carve out an area across the grain of this ever 
moving, changing facet of competition. 

Mr. Hare. Are you satisfied that our present law enables th 
Federal Trade Commission and other appropriate agencies to stop 
illegitimate trade practices? 

Mr. Mortson. | think so, sir. I have not thought this through. 

Mr. Rorerts. Will the gentleman yield? 

Mr. Hauer. I would like to ask a few more questions. 

Mr. Morison. | have not thought this through, Mr. Hale, but | 
believe, and I think my friends at the Federal Trade Commission 
might agree with it—I have been talking about Mr. Wright Patman 
and his act—I believe some new approaches and concepts can be made 
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by way of an amendment to further strengthen those acts as practical 
measures Of accomplishing what I have in mind. 

I think, too, that you have got to recognize that going that way, 
which is a good way, you will have to strengthen the budgetary re- 
quirements of these people to enforce it. 

Why did I say that is a good way? If you go the Federal Trade or 
the court route, then the consuming public has a forum. 

Under this act, there is no forum for the consuming public. 

Mr. Hare. I have one other question. It would follow from all 
vou have said, if | understand you correctly, that you think the several 
States should repeal their respective fair trade laws? 

Mr. Morison. I do not make this assertion. I prefaced my re- 
marks by saying I think this is a matter, if it is to be legislated, that is 
inherently a problem of the State. 

Mr. Hare. Does not your general philosophy of competition force 
you to that decision? 

Mr. Morison. I think so. I do not think there is any use of 
equivocating on that. I have a philosophy and I believe in it. That 
is right. 

Mr. Have. I think you had better have the record show you think 
45 States should repeal their laws. 

Mr. Morison. That is right. I can at the same time recognize 
that such local measures for the general welfare of a State—they may 
not believe Lam right, but [ truly believe in this force of competition. 
I believe when you interfere with it, you are doing something you will 
never see the end of. 

Mr. Have. I appreciate your sincerity. 

Mr. Morison. That is going to get me in trouble, but that is what 
I believe. 

Mr. Have. I told Mr. Priest I thought you were a credit to Ten- 
hessee, 

Mr. Priest. May the Chair state he shared that opinion of his 
distinguished colleague from Maine. Regardless of all the complexities 
of the legislation and controversy around it, we think vou have done a 
very fine job of presenting your viewpoints, Mr. Morison, 

Mr. Roberts has some questions. 

Mr. Ronerts. Being a neighbor of Tennessee, | would like to join 
these gentlemen. [have certainly been impressed by your testimony ; 
| have not been convinced by it, however. 

I would like to ask this question: You know that 45 of the States 
of our Union have fair trade laws. I do not know if I heard you 
correctly or not, but it seems to me I remember that vou said that 
fair trade laws have been enacted under the threat of boycott of 
retailer merchants. Is that correct? 

Mr. Morison. I did not say that, sir. 

Mr. Rosnerrs, Will you set me right on it? 

Mr. Morison. What I did say was this: From the evidence of the 
cases Which we have developed and have tried, criminal cases, after 
the enactment in 1937 of the Miller-Tydings Act, we have found that 
the way in which a great many of these fair-traded items were brought 
under fair trade was as a result of the concerted action of retailers 
horizontally, putting such pressure upon the wholesaler and = the 
manufacturer that he had to fall in line. 

Mr. Roserrs. You had no reference to the enactment of the State 
laws? 
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Mr. Morison. No, sir. I can only say one thing about it. I thin! 
this is amusing: I do not attribute anything to it one way or th 
other, but we found that many States were in such a sweat to get thes: 
things passed that 12 State legislatures enacted the same typo- 
graphical error and it took them a vear or so to correct it. I do no' 
know what that means. I think it is a little bit amusing. 

Mr. Roserts. It may be amusing. However, I know in my Stat. 
we have had a fair-trade law since about 1939. There has been 
absolutely no effort made to repeal the law. Apparently the peop! 
down there are pretty well satisfied with it. 

I would like to ask you if you would say that the policies underlying 
these State fair-trade laws‘are sound or unsound. 

Mr. Morison. To the extent, Mr. Roberts, that these fair-trade 
laws which are here to be enacted, which is the word to use, by the 
further amendment of Miller-Tydings, to the extent they bind non 
signers, I think it is wrong. I say that without reference to being a 
lawyer. 1 am offended by the statement that my State is going to 
tell me that “we will write a contract for you, whether you want to 
enter into it or not.” I just do not think that is right. 1 do not think 
that the evil to be cured requires the kind of drastic remedy which ealls 
upon the National Legislature to enact a law which would give Federa! 
force and effect to such a situation. 

I do not think that is right. Basically, I] am against the Mille: 
Tydings bill completely from stem to stern. I certainly am not going 
to support the nonsigner clause because to me it is offensive and out- 
rageous and cuts across the very basic principles of our country. 

Mr. Rorerrs. It may be offensive. However, if that is true, 45 
of the States have offended the majority of the people in those States 

Let me ask you this: You have practiced law in private practice at 
one time. I know it is customary throughout the country, and | 
think Tennessee is probably a typical Southern State, although ther 
was quite a division down there about 1865, but vou had what we refe: 
to as a schedule of bar fees by which lawyers in that courthouse were 
governed. Any man who came into your office for a particular typ: 
of service, if he wanted a will drawn, if he wanted a deed drawn, he was 
bound by that fee schedule. He is not a party to it. 

Mr. Mortson. It is funny that you bring that up. They wanted 
to fire me from the local bar association down there because I told 
them as a young wetback lawyer just fresh out of law school that 
such an arrangement was the most damnable process I ever heard o! 
in my life and that I would proceed with the policy that I would 
fix my own fees on my own basis and nobody was going to tell m: 
what that fee would be. I was very grateful to the older lawyers 
in suggesting what these fees should be, but I did not want anybods 
to tell me what I was to charge. I caused quite a ruckus in m\ 
early days. I think they thought I was ‘“‘tetched in the head.” Bu: 
I believed in it. 

I do not think lawyers, doctors, or any professional class are entitled 
to engage in that sort of thing. 

Where does John Public come in? Doesn't he get consideration 
1 think that is the most basically offensive proposition. ‘The Sherma: 
Act says you cannot do it if it is interstate commerce. 

Mr. Ronerts. What do you think about the minimum-wage law 
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Mr. Morison. I do not have any opinion on that. I think we are 
getting off our subject here. 

if you are saying that in the complexities of our economic system, 
interdependent as it is, knowing now that if one cog breaks down 
the whole machine may break down, it is not for me to determine 
but for the Congress to find in various situations that they must 
take some remedial action. But the least I can say is let’s do not go 
any further. I cannot repeal everything that offends my philosophy 
and | suppose | would not have much support on that. 

Mr. Roserrs. Do you view the small independent merchant or 
druggist in any different light from what vou do the large department 
store? 

Mr. Mortson. How do you mean? 

Mr. Ronerrs. With reference to how he meets competition and how 
he attracts business. 

Mr. Morison. Let us think about that. When I first was made 
head of the Antitrust Division | knew I was going to be jumped on 
this. A group of antitrust lawyers in New York said, ‘What about 
this A. & P. case?” I said, “Well, I have not studied that case. | 
have not been in touch long enough with it to know the facts. I do 
not know the propositions of law and evidence.”’ 

There is only one thing I can say and maybe this is not in answer 
to your question. I started out at the bottom of the depression 
trving to practice law in a small community. I saw hundreds of 
men who were truly the pillars of that community. 

They supported the churches, the schools, and civic organizations; 
and without any fault of their own, they were suddenly out of jobs 

| saw three independent grocery stores carry over 1,500 to 2,000 
people on the cuff to feed their families. I did not see the chain 
stores doing it. 

If you ask me, sentimentally, | have expressed it. When I come 
to the welfare of my country in national legislation, are we to say 
at this stage of our progress that whatever organization, whatever 
ingenuity of American minds and skills effects economies which can 
be passed on to the consuming public, that they must be stepped? 
I do not even believe that you believe that, Mr. Roberts 

1 am going to say that the independent merchant has something 
that the chain store never can have. He has service. He has identity 
with the community. I have not seen that from the chain store in 
any community. The small merchant is still in business and doing 
very well. I just do not think this is the way in which we are going 
to help that situation. We are going to create greater harm. 

Mr. Roserrs. Do you think something should be done? 

Mr. Morison. To do what, sir? 

Mr. Roserts. To protect the small independent merchant against 
price cutting that was evident in the Macy operation 

Mr. Morison. I not only think something should be done; | sug- 
gest something can and has been done. © Let us take the chain stores. 
We usually think about grocery stores when we talk about chains 
That is the biggest chain organization. Where large organizations 
abandon the basic philosophy of freedom of competition and go be- 
yond passing on genuine economies made possible by the ingenuity 
of their organization, their purchasing techniques, and their distribu- 
tive system, and embark upon a scheme and device through the 
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price medium, which is the most sensitive thing in our economy, 
to destroy a competitor, then they are violating the Sherman Ac 
Most large grocery chains are under decree today. on that very thing 
They have been indicted and found guilty. 

Mr. Roserrs. Do you feel that a sale that is below the cost of 
acquisition is an ingenious device that ought to be admired in our 
economy ? 

Mr. Morison. I do not think it ought to be admired. 1 think thy 
problem is wider than that. I think you recognize that. It is not a 
problem of whether you admire or like it; it is a question of looking 
at the totality of a free enter prise system and saying if we condemn 
that practice and decide it is bad, is this the way to doi it for the benefit 
of all our people? Do you create it by going this way? Are there so 
many other evils to a competitive system as to make you say, “| 
don’t think that is the way to go about it.?"’ That is my opinion. 

Mr. Ropers. Let us assume this. Suppose a man has been paying 
u certain price for an electric razor. He has been paying $25. In the 
practice of price cutting and loss leaders, some store puts that product 
in the window at, say, half that price, which I think most people would 
assume is below cost. 

What have you done to the respect that that customer has had fo: 
that product down through the years? 

Mr. Mortson. T have heard ‘this argument made time and time 
again. It is brought under the general heading of saving that is the 
way the good will of the manufacturer is destroyed. 1 am an old 
trial lawyer. I always weigh who the witness is who is saying it 
The fellow saving that the good will must be considered is not the 
manufacturer. It is the retailer. 

Is it not a strange thing that the retailer is so concerned about this 
good will which he does not own? J think it has a false ring. If vou 
want to say “that is not really what I am talking about, or what they 
are talking about’’—the retailers are saving ‘‘vou are making it tough 
on me. I am under an admonition by contract and even this bill 
here is going to put me in jail if I sell the razor for any price below 
that fixed by my manufacturer and wholesaler. This fellow over here 
who does not join in that contract can sell below me.”’ 

Now, you say that is tough on the fellow who is bound by fair- 
trade contract. [say suppose you did not have this minimum price 
maintenance agreement. Would not the level at which that com- 
modity would be sold adjust itself in the market place with the con- 
sumer being the fellow who determines the price?) That is what you 
have destroyed when you embark upon this price-fixing arrangement. 
You take away all the realities of our market place. You leave it to 
private agreement in which the public has absolutely no voice except 
in one State, the State of Wisconsin, which is the only one of 45 that 
has any power or asserts its power in its act to say that the public 
interest must be heard on these retail price maintenance agreements 
Everywhere else you and I, as consumers, have nothing to do with this 
invisible empire. 

Mr. Roserts. Oh, ves. | cannot go that far, because if in the final 
analysis the consumer has no voice, he certainly does not have to buy. 
He can buy another product. 

Mr. Morison. That is like when I first went to preparatory school. 
They said, “You have to sign an agreement here that you are not going 


fo: 
sig 
“y, 

| 
has 
was 
me 
pri 
Do 
org 
sun 
hor 
Thi 

\ 
tha 

\ 
is | 
It 
sali 
sell 
i) 
bre 
in t 

] 
eno 
JOO 
got 
tim 
gro 
Cus 
you 
whe 
sho 

| 
was 
The 
oy 
ster 
loo] 
hav 
furl 
Ceon 

| 
bee 
The 
The 
the 

T 

\ 
goo 
toa 
forc 
has 
can 





MINIMUM RESALE PRICES 


‘osmoke.”’  [ said, “Well, that is an awful thing. Iam not going to 
sign any rights away. What choice have I got?” A simple choice. 
“You just leave school.” 

I do not think that is the kind of power vou mean to sav the public 
has to correct this. It does not. If | vo down and w unt to buy 2 
washing machine that is branded in fair trade, do vou mean to tell 
me that Morison and his wife, two people, are going to control that 
price because we decide not to buy? Is there any organized attempt? 
Do you mean to say that it could be effected if we had great consumer 
organizations that had the power to proselyte 160 million other con- 
sumers? If we had this consumer’s research organization and every- 
body worked with that, possibly the consumer could be effective 
That does not meet the present realities of our consuming public. 

Mr. Rorerrs. | mean this: that if enough consumers do not buy, 
that price is going to fall regardless of who manufactures the product 

Mr. Morison. But, Mr. Roberts, the thing I am trving to get at 
is this: that in every other free commodity of course this force works 
It works freely because the merchant, the manufacturer, the whole- 
saler, must be sensitive to whether their product is good enough to 
sell. With the branded item none of those forces come into play 
If vou found out that a branded product was so inferior and was 
breaking down, eventually they would have to make some correction 
in the mechanical efficieney of it 

If it got to the point where the price was so high vou could not get 
enough sales volume, vour manufacture would say, “lam now getting 
200 percent profit, but T am not really making as much money as if | 
got 100 or 50 percent profit.” Don’t vou see what this does? Every 
time we find an antitrust case, the traditional antitrust case finds itself 
grouped around price controls. Every time vou find one of those 
eases Where vou have taken away the freedom of the market place, 
you are in effect destroving, beyond the range of that product, vour 
whole system. What happens to the efficiency of management? Why 
should we be efficient? 

Paul Hoffman told a story. He said when he went to Europe and 
was In France, he had a delegation of experts from our steel industry 
They went down to the Lorraine steel mills in France. They said, 
“We want to give economic aid to vou. We have got to restore the 
steel manufacturing capacity of France.” The experts went in and 
looked over the mills and said, “These are wheelbarrow mills. You 
lave got to have modern rolling machinery and new open hearth 
furnaces. If vou will get the most efficient management in here and 
compete, we thing we can help you.”’ 

They said, “Why do that? We have hundreds of people who have 
been working here. Sure, we are not very efficient, but we get along.”’ 
They said, “We have a perfect understanding. We make a nice profit. 
The steel mill across the river has the territory south of here. We have 
the north. There is no interference. Everything works fine.”’ 

There is an industry going to decay. There was no incentive. 

Mr. Hoffman said the thing that makes the antitrust principle 
good is that it is a blow torch on the seat of the pants of every man 
to attain the ultimate of his ingenuity and efficiency. It is the driving 
force that keeps him from being lazy. That is why American industry 
has outproduced the world. You cannot have price fixing and you 
cannot have agreements to stabilize. They destroy us. But that is 
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what is intended by this kind of an arrangement. You can suv, 
“Well, it is very smallj. It really does not harm too much.” 

In regard to that, I am just like I am in regard to the Bible. You 
cannot have a little sin. Tie cannot be a little bit sick if vou have 
cancer. 

Mr. Roxserts. What specifically was done by the Department of 
Justice and the Federal Trade Commission in the Macy case? 

Mr. Morison. The Federal Trade Commission is the agency 
that would have jurisdiction over that. 

Mr. Roserts. What did Justice do about it? 

Mr. Morison. We have an arrangement between the Antitrust 
Division and the Federal Trade Commission. We have certain areas 
where we have mutual jurisdiction. In order to promote efficiency 
and not both be ploughing the same furrow, we have a liaison arrange- 
ment by which if they start an investigation in a particular area we 
do not go into it. 

Mr. Haddock tells me that the Federal Trade Commission has an 
investigation of that. What they have done I do not know. 

Mr. Roserts. That is all, Mr. Chairman. 

Mr. Hate. Is the agreement between the Department of Justice 
and the Federal Trade Commission a horizontal agreement? 

Mr. Morison. I refuse to answer on advice of counsel, Mr. Chair- 
man. 

Mr. Have. Have you heard of any instance of a lawyer being dis- 
barred for charging excessively low fees? 

Mr. Morison. | cannot recall any. <A price cutter, you mean, 
Mr. Chairman? 

Mr. Priest. Mr. Morison, we appreciate your appearance here and 
your willingness to be questioned and the testimony you have given 
to the committee. 

There may be other questions that will develop. It might be 
necessary and desirable at some time to call you back before the 
committee. We have had a rather long session this morning. We 
do appreciate your appearance. 

The Chair will inquire if the other witnesses scheduled to be heard 
do not object, the.committee will recess at this time until 2 o’clock 
and resume its session at that time. 

(Whereupon, at 12:05 p. m., a recess was taken until 2 p. m., this 
same day.) 

AFTERNOON SESSION 


(The hearing reconvened at 2 p. m., upon the expiration of the 
recess. ) 

Mr. Priest. The committee will come to order, gentlemen. 

Mr. Halvorson, vou may proceed to give your statement. 


STATEMENT OF LLOYD C. HALVORSON, ECONOMIST, THE 
NATIONAL GRANGE, WASHINGTON, D. C. 


Mr. Hatvorson. Mr. Chairman, the National Grange is a farm 
organization composed of 8,000 local and county granges. It is 
organized in 37 States and has over 860,000 members. It is a “grass 
roots” organization with democratic procedures for determination of 
policies and election of officers. 
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The National Grange is opposed to legalizing resale price fixing. 
It believes in full competition and it supports such a system by actions 
as well as words. 

The National Grange has a great history in the fight against 
monopoly. It has had much to do with the enactment of the anti- 
trust laws of our Nation. The purpose of the antitrust laws was to 
prevent monopolistic price fixing to prevent exploitation of the public. 

This bill, H. R. 5767, would do the opposite: legalize price fixing 
by manufacturers, fix the marketing margins. 

We are for laws that allow competition to keep prices down, not for 
laws that destroy competition or even restrict it, except as clearly 
called for to protect public interest. 

Farmers have worked for years to reduce the marketing margins— 
the middleman spread—on farm products which make up the food 
and clothing of consumers. We have fought for and secured legislation 
and appropriations to expand marketing research. 

We are properly concerned also with the marketing and sales cost 
spread on products farmers buy. We do not believe in laws that fix 
a wider margin than competition would set. In fact, we believe in 
trying to improve competition so as to reduce the middleman margin. 

The cost of processing and marketing farm products has been 
studied by Congress and various Federal agencies. We now ask that 
the cost of manufacturing drugs and the mark-up on drugs be studied 
and made public by this committee or any other appropriate com- 
mittee of the Congress before this resale price fixing law is acted upon. 

Not only drug items, but also other items that have used resale 
price fixing should be studied. This committee and the publie needs 
to know how the wholesale and retail mark-up on drugs, especially the 
fair-trade items, compares with the mark-up on items not fair-trades 
and especially compared to grocery items which are nicely trade- 
marked, but very few of which have used the resale price maintenance 
contracts. 

The delegate body of the National Grange, composed of the State 
masters and their wives, at the eighty-fifth annual session last Novem- 
ber, adopted the following statement on resale price maintenance, 
which was a recommendation in the national master’s annual address: 

During the 1930’s a Federal enabling law was enacted which took out from 
under the Sherman Antitrust Act “‘resale price maintenance contracts.’ Ail 
the States, except Texas, Missouri, Vermont, and the District of Columbia, passed 
laws legalizing resale price fixing by manufacturers. The purpose was obviously 
to prevent price competition among retailers. Most States went as far as to 
permit a manufacturer to legally require all his retailers to adhere to the fixed 
retail price if only one retailer in the State signed the resale price maintenance 
‘ontract. These laws go back to the philosophy of the grand-scale cartel idea of 
price fixing under the NRA. 

Recently the Supreme Court in the Schwegmann case decided it was an unlaw- 
ful violation of freedom in interstate commerce to require all the nonsigners to 
abide by the fixed retail price net in a price-maintenance contract signed with 
only one or a few retailers. 

It is entirely certain that the fair traders who are organized will try to get a law 
‘through Congress which will reverse the Supreme Court decision. The Grange 
should resolutely oppose any effort by any group to secure legislation which will 
lestroy the full effectiveness of the Sherman Antitrust Act for which the Grange 
fought so hard and successfully in its early days. It is laws like the fair-trade 
laws which legalize resale price fixing that keep prices on things farmers buy 
rigidly high even when farm prices fall and which inerease the squeeze on farmers 
hetween falling prices and rigid costs. 
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It is noteworthy that some people, who denounce farm programs, favor all sorts 
of laws and agreements to limit the effectiveness of competition outside of agri- 
culture. If farm costs fell in harmony with farm prices, farm-product prices 
would stay at parity and there would be little need for price-support programs. 

We must continue to favor laws prohibiting unfair and discriminatory business 
practices because there is such a thing as unfair competition, and small efficien 
merchants need protection against unfair monopolistic tactics by giant corpo- 
rations. At one time the resale price maintenance laws may have served a usefu 
purpose, but since that time we have improved the laws to prevent unfair compe- 
tition without stifling vigorous fair competition and free markets. 

Fortunately, not all manufacturers have used the resale-price-maintenance 
laws. If all had used them, it would have been practically impossible for eff) 
ciently organized business, like some chain stores, to pass the advantage of such 
efficiency on to the consumers. 

As long as there exist on the statute books, laws against unfair business practices 
and as long as they are enforced, there is no need for a law legalizing resale pric: 
fixing which does so much violence to our competitive svstem. The Grange 
should express itself on this matter so that we can take an active part in the 
forthcoming legislative battle. 

To the extent that we tend to eliminate competition among ourselves, we also 
tend to eliminate opportunity and lower efficiency, and thus raise costs to th 
consumer, 

That was adopted by the delegate body of the National Grange 
and it was the recommendation of the national master. I think it 
was adopted unanimously, so far as I can recall. 

We do not favor loss leaders and a few abuses that arise under a 
freely competitive system, but we do not believe in a law that in 
order to eradicate such abuses results in freezing of wholesale and 
retail margins at high levels—at levels much higher than needed 
by efficient retailers. 

Why should a drug-store owner be forced to have a 100-percent 
mark-up if he is so efficient that a 50-percent mark-up would be 
sufficient? Should farmers, workers, and individuals generally whose 
health is im need of drug items be forced to pay a fixed price if’a re- 
tailer would like to sell them for less? 

Should not a retailer who is more efficient be allowed to cut margins 
by 60 percent to 40 percent or from 50 percent to 30 percent so that 
more people will benefit and so that he can expand and probably make 
more money by a smaller margin, but a larger volume? 

Competition may put people out of business and may tend toward 
larger businesses which are efficiently organized and enjoy economies 
of mass seale. It is only if competition puts inefficient business out of 
existence that we have economic progress. 

Farmers strongly resent being forced to pay $46.50 for an electrical 
appliance which is marked up from a wholesale cost of $30, a 55-percent 
mark up, if another retailer would be able to se'l it and come out with 
a good volume of sales and good profits with only a 30-percent mark- 
up, a price of $39. 

Now, it may be true that some companies will sell them for $29 
as a loss leader, and make enough money on other items in the store 
to come out with a profit. 

If it does not make a profit on the over-all it cannot stay long. Any 
other store can also have a loss leader and make a profit on other 
items. 

We do not endorse the idea of loss leaders, but maybe the harm they 
might do is exaggerated. Some business firms spend many more 
dollars than others for advertising to entice customers into their 
store to buy their products. Maybe a mark-down on an item should 
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really be looked upon as a form of advertising cost. It would not be 
engaged in if it did not bring customer results. 

It should not be forgotten that mark-downs are a method of enticing 
the customers into stores and that it benefits the consumers much 
more than beautiful, enticing full-page ads. 

Few people realize the difference in the competitive position of 
farmers, on the one hand, and the manufacturers and sellers of 
differentiated products of industry, on the other. An individual 
farmer has no control over the price of his products and, therefore, 
he produces as much as he possibly can and he sells as much as he can. 

Now let us take the tooth-paste manufacturer for the purposes of 
illustration. Each manufacturer, by advertising, has built up a cer- 
tain sized market that is to some extent an exclusive market. Econ- 
omists refer to this not as monopoly but as imperfect competition 
or monopolistic competition. Under such a situation, a manufacturer 
knows that if he has a profit of 5 cents a unit, he would only get, 
suv, 4 cents if he increased production by 10 percent because to 
sell more he might have to lower price or greatly expand his advertising 
costs. 

[t is more profitable to make 5 cents on one hundred units than 
4 cents on 110 units. If tooth-paste manufacturers all produced 
tooth paste with only the contents marked on the container, there 
would be only one general tooth paste marketed and each manufac- 
turer would soon realize that if he increased his output 10 percent it 
would affect the total tooth-paste market price by a very little bit, 
so he would expand production, and if they all had the same idea they 
would all expand production to get the most efficient volume. 

If too much tooth paste was being manufactured, the less efficient 
would have to go out of business, the rule of competition. At some 
profit level, maybe 1 cent a unit, there would still remain enough 
firms who could at their most efficient scale of operation supply the 
market. 

| bring up this matter of product differentiation not to suggest that 
it should be replaced by Government labeling, but only to point out 
that even without resale price fixing the farmer is in much more of a 
competitive situation than manufaeturers of a differentiated product 
who can, without resale price fixing, ask himself if he would get more 
profit by raising price and selling less 

An individual farmer has such insignificant effect on price that he 
ean increase his profit only by producing more, and that makes a 
terrific difference as to what the price on the product of the industry 
comes to. I don’t think we have to fear the full impact of free com- 
petition upon business as long as we have differentiated products. 
We certainly don’t need to legalize resale price fixing when most busi- 
nesses will always be a long way from the free competitive situation 
of farmers as long as they have differentiated and = trade-marked 
products, 

The argument that a manufacturer needs to set the retail price in 
order to protect his trade-mark hardly stands up. We have many 
trade-marked products which are not “‘protected’’ by retail price 
fixing that seem to have high consumer standing. 

The proponents of resale price fixing seem to argue that it is good 
for the consumers. In fact, it seems they are mostly concerned with 
the welfare of consumers. | admire them for arguing in favor of the 
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eneral welfare and not for special privilege. But I also believe tha: 
om and labor and general people’s organizations are quite compete 
to judge for themselves the effects of resale price fixing. 

‘he National Grange believes in efficient production and efficie: 
selling to the end that our American people will have the highes: 
possible and an ever-increasing standard of living. We believe tha: 
small business is and can be so efficient that it will play an importan' 
role in our economy toward attaining that objective. We believe in 
protecting small business against unfair competition and we suppor! 
the Robinson-Patman Act that prohibits discriminatory pricing }) 
manufacturers and suppliers. 

In other words, we believe that if small-business men are treated 
fairly by manufacturers and suppliers they can stand on their own 
feet without special privileges. 

There is some evidence that resale price fixing is to the disadvantage 
of small business. A manufacturer will set the retail price which a 
small retailer must charge for its products and then turn around and 
make an identical product with a different name and allow chain 
stores and mail-order houses to sell it for a lower price. 

Sooner or later the consumers find this out. We do not believe in 
a law that would tend to make the chain stores charge the high 
price, but we do believe in a law that would allow the efficient small- 
business men to sell at competitive prices even if he cannot get enough 
volume to have the manufacturer make up a private brand for him. 

It is our hope that Americans as a whole can learn to accept fai 
competition and that all of us, including agriculture, will thus be 
able to survive economically with less, not more, reliance on restric- 
tive marketing and production devices. 

To the extent, however, that nonfarm prices and nonfarm labor 
income are raised by such restrictive and even monopolistic programs 
and devices we in agriculture will in all probability find ourselves 
forced to put increasing reliance on similar price-support and restricted 
marketing or production programs. 

All of these practices tend to lead America toward lower efficiency 
and prevent rather than to promote a higher living standard for all 
people. 

After | had prepared my statement vesterday, I had an opportunity 
to read over some of the statements of the proponents, and I wrote 
down and prepared a little rebuttal. 

One of the witnesses said: 

It is said the law (resale price maintenance) keeps prices high and denies co! 
sumers the full benefit of competition. On this I can only observe that those 
who advance this argument most fervidly are the same people who have his- 
torically taken sky-high mark-ups on their unbranded goods which constitut: 
90 percent of their volume. 

In rebuttal, I would like to say, first of all, that I again urge this 
committee to make an investigation of mark-up of goods sold under 
resale price maintenance contracts and those not so sold. I also 
want to dispute the assumption that people who take advantage o/ 
loss leaders get “hooked” by sky-high mark-ups on other items. 

I have been a consumer for quite a while and my observations 
are that drug stores that advertise low prices on some items also 
have many other items on sale. People who are price-conscious 
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enough to seek a bargain usually know what is a proper price for 
the product they buy and can easily find out these days. 

Furthermore, businessmen who are truly concerned with pre- 
venting an overcharge on a trade-marked product can print on the 
carton its established price and very few consumers would pay more. 

When I buy tires for my car I'll find out the standard price. If | 
can find a dealer who is satisfied with less than the regular mark-up 
| will buy my tires there and I benefit, and the dealer probably makes 
a good profit by the larger volume and increased efficiency. If no 
dealer gives me a bargain, I will buy my tires at Sears or Montgomery 
Ward. 

Efforts are now being made to prevent some of the cost reductions 
on tires which people can enjoy through the mail-order houses and 
cooperatives. 

Another argument advanced by one of the witnesses was this: 

The bottom of the business barrel is going to be reached before long, and the 
small business will not be here with profits to help pay these taxes and carry this 
load, if we fail to assist him in these areas where he is facing what looks like 
insurmountable problems. ; 

My reply would be: I am pleased that here is a man who forth- 
rightly argues for the pocketbook of small-business men. However, 
income statistics of the Department of Commerce indicate that the 
business proprietors, as well as corporations, are doing mighty well. 
Total income of unincorporated enterprises increased from $6.9 
billion in 1939 to $24.4 billion in 1951, thus in 1951 the income was 
355 percent of the 1939 figure. The cost of living index was 188 
percent of the 1939 level. 

| also wonder if it is sound for a businessman to argue that he 
should have good profits made by selling goods to the people of 
America so that he can pay taxes. Maybe the consumers would 
rather pay the 30 cents out of the dollar for taxes and have the other 
70 cents for other things he badly needs. 

The Grange has no desire to abolish profits, | can assure you, but 
we do believe that free competition rather than laws limiting com- 
petition is the best way of letting them be determined. We recognize 
that free competition may ruin some inefficient and backward busi- 
nesses, but that is why competition makes the best type of economic 
system. 

Another witness, in regard to fair trade, said: 


It is a law designed to assure fair play in business and we need rules of fair 
conduct in business the same as we need them in other forms of cooperative effort. 


My reply is that it would not be much of a race if everyone was 
limited to the same speed. Some retailers maybe need a high mark- 
up, but some are more efficient and prefer to make profits by moving 
more goods at a lower price. This benefits consumers and even 
business, in the long run, because it climinates inefficient business 
firms. 

Another argument was— 

Fair trade has tended to keep prices down and it has been a factor in combating 
inflation. 

My reply is that I believe this is an important matter and the 
Congress should make its own objective study of markups on goods 
which are under resale price maintenance and those which are not and 
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can be sold at less, as well as more, than the manufacturers listed 
price. Price rigidity up as well as down is a good indication to most 
all economists of monopoly elements. 

So that the argument that fair-trade items have not gone up in 
price as much as others is just in itself a price rigidity and a good 
indication of control over price. 

Another argument by another witness was: 

Fair trade is needed by the small-business man to protect him against unsound 
price manipulation by those who are unscrupulous. 

My reply was we do not have much in the way of resale price fixing 
by manufacturers of food products. Yet the grocery business is 
nearly an outstanding example of a business that serves the consumers 
well and efficiently with small markups and the small-business man 
has a role in it. The grocery business is not the same as the drug 
business, but grocery stores can also have loss leaders and do, but the 
evil is not so great as to ruin the efficiency and progress of the industry. 
The industry has, in fact, made remarkable progress. 

The competitive system is not perfect and probably never will be, 
but it is the best system known to man. Some evils have no practical 
answer and to try to eliminate them might well make things worse. 
To legalize resale price fixing by manufacturers would be to make it 
impossible for an efficient firm to make satisfactory profits by reducing 
price and selling more. How can the efficient firms needing only a 
30 percent mark-up on refrigerators, for example, instead of a fixed 
resale price mark-up of, say, 50 percent, expand and make economic 
progress for the country? 

Another argument for the proponents was: 

Fair trade is needed to protect the property value of brands and trade-marks 

My reply is: No one has the right to increase the value of his tracde- 
mark by a law that creates monopoly values. A trade-mark has 
value in a free market without resale price maintenance contracts, and 
mavbe that is all the value it should have. 

Even patents and copyrights for new products run for a limited 
number of veurs. 

And, as the witness stated this morning, a patent or copyright does 
not give the owner the right to establish the price of the product once 
it leaves his hands. The trade-mark is supposed to help consumers 
buy the quality products they want. It is supposed to have value by 
virtue of consumer preference for a produce of known qualitic 
The value should not come from the power to control price after 1 
leaves the manufacturers’ hands. 

Another argument was: 

We have been ever zealous to protect worthy products from misuse as 
leaders, offered as bait and lure to deceive the consumer. 

My reply is that consumers, 1 understand, are being enticed into 
paving very high prices for powerfully advertised products when th 
same product is available and at a much lower cost. Aspirin is just 
one example. 

Congress should investigate the extent to which consumers ai 
fooled into paving faney prices for products when the identical product 
except for name and wrapping, is available at a lower price. 

Another general argument, used by a number of witnesses, is that 
resale price maintenance does not restrict competition 
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It is not true that two or more manufacturers of a product will 
compete just as vigorously with resale price fixing. 

In other words, even the manufacturers won’t compete as vigorously 
when vou have resale price fixing. 

In Monopoly and Free Enterprise, a book published in 1951 by the 
Twentieth Century Fund, an objec ‘tive and highly respected research 
institution, I find on pages 322 and 323 the following statement: 

Depriving dealers of discretion in the pricing of merchandise obviously restricts 
competition at the retail level. An efficient merchant cannot, so handicapped, 
get the full competitive advantage of his lower costs. Equally important, resale 
price maintenance has facilitated price stablization at the manufacturers’ level, 
particularly among the few big companies that have been able by aggressive 
selling to preempt the lion’s share of the national market for certain important 
lines of consumers’ goods. 

The book goes on to explain why this is so, but it is quite easy to 
realize Why a few big manufacturers would want to restrict competi- 
tion among the many retailers of their products. If one bie manu- 
facturer started price competition at any point, they realize it might 
spoil their attaining their optimum profit out of the market. 

Leaving price competition among giant manufacturers out of the 
picture, there is no reason for legalizing the exclusion of price com- 
petition among retailers on a single trade-marked product. 

Sometimes a consumer thinks no satisfactory substitute for a certain 
product exists, and it is sometimes that there is resale price mainte- 
nance over a number of products in the same field and you could not 
find a product that does not have some kind of a resale price contract 
on it, at least, one that would be satisfactory. 

It is a violation of our free-enterprise system to prohibit an efficient 
dealer from selling for less than a fixed margin to a consumer if he can 
do so profitably by expanding volume at a lower price. 

Another argument I noted was that all this is supposed to be volun- 
tary. Well, it is not so voluntary if only one person signs the resale 
price contract and it then applies to the rest of the retail sellers. 

Now, if it would be possible to figure out some sort of a law which 
would permit the seller to cut the price, cut the margin, and still not 
necessarily go to the extreme of a loss leader, that would be probably 
the more reasonable type of a law. 

But that law that just savs evervbody has to charge the price and 
would not allow someone to sell me a refrigerator or Sinbeam Mix- 
master, or electric razor at less than the regular mark-up, if he ean do 
30 by building volume at a lower price, I think it is quite a violation of 
our free-enterprise system. 

As to this morning, someone seemed to think that everybody is 
going bankrupt these davs. I happened just the other dav to read an 
article in Forbes magazine on the drug industry, and it seemed to be 
the other way around. They are m: aking tremendous profits. 

I believe that concludes my statement. 

Mr. Prresr. Thank vou, Mr. Halvorson. 

You had cuestions, Mr. Roberts? 

Mr. Ronertrs. No questions at this time, Mr. Chairman. 

Mr. Priest. Mr. Hale? 

Mr. Hare. I was very much interested in that statement, Mr. 
Halvorson. 
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Do you think there should be completely unrestricted competition, 


we will say, between tooth pastes and tooth powders? Co 
Mr. Hatvorson. Yes. e believe there should not be resale price } 
maintenance in either case. Ty 
Mr. Hate. Yet you do not believe there should be unrestricted an 
competition in peanuts or wheat, do you? . 
r. Hatvorson. Well, in the first place, we believe that if we can al | 
eliminate all these monopolistic practices in industry, there will be mo 
less need for such things in agriculture, because if farm costs fall when bee 
farm prices do, farm prices will stay at parity. Parity is a flexible the 
concept. If farm costs go down, parity goes down. mo! 
Therefore, if we could have a flexible economy all the way around, m. 
farm prices would stay at parity. ind) 
In the second place, the parity business is at the low level; it is not Tas 
at the high level. Certainly, the Grange for a number of years has ie 


favored flexible supports that will drop supports down to 70 percent 


of parity, which we feel is the cost level. and 

If we want something in industry comparable to that, let us say A 
nobody should be allowed to sell a product for less than he pays for rid 
it from the manufacturer, but let us not say he has to have a 40- you 
percent margin; which would certainly mean you would prevent the a 
efficient firm, that could get by on a 20-percent margin from coming in t 
in and serving the people of the country. There is the case of the Sta 


grocery business. At one time the margins were very high; eventually 
the industry developed and the efficient firms pushed out the inefli- \ 


cient ones and the margin went down. \ 
Mr. Hate. Do you say you would not be prepared to give up the com 
parity formula? \ 
Mr. Hatvorson. We think that we would be if we could eliminate con: 
monopoly in industry to such an extent that the things that farmers B 
buy would fluctuate in line with farm prices. I 
If farm prices go down and if the things that the farmer buys go opp 
down, we would be willing to abolish parity, because there would be ican 
no need for it. The prices would stay at parity because parity is a resa. 
flexible concept depending upon the cost of the things the farmers buy AL} 
Mr. Hate. Have you appeared before State legislatures to advocate or W 
the repeal of these fair-trade laws? lie 0 
Mr. Hatvorson. No; I have not. then 
Mr. Have. But are you in favor of their repeal? the « 
Mr. Haxvorson. I would judge, by the action of the National M 
Grange, that they oppose the idea in its entirety. If we had enough M 
staff at the State levels—and, unfortunately, the Grange does not have M 
enough money to have legislative offices at the State level—I am cer- state 
tain, from this action, that if they were consistent, that we would tion 
oppose it at the State levels. the « 
Mr. Hate. The National Grange and the CIO and other nationa! the § 
organizations are upset about the Miller-Tydings law, but they do M 
not do anything about the fair-trade laws in the several States. M 
After ail, the Miller-Tydings Act is simply an implementation ora JJ ™*st 
complementation or a supplementation of the State laws; is not that Ty 
correct? level 
Mr. Hatvorson. Yes. But the Federal Government has the re- ‘Lan 


sponsibility of maintaining free commerce in this country, and that 
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is one of the important functions of the Federal Government under the 
Constitution. 

Mr. Hare. I am not for the moment suggesting that the Miller- 
Tydings law is not an important law, but it is what vou might call 
an ancillary law and not a primary law— if I may use those terms. 

Mr. Hatvorson. If the Grange is opposed to this, it will oppose it 
at all levels and especially at the level in which ‘t could oppose it 
most effectively. If we could prevent the Miller-Tydings law from 
becoming effective, we would have accomplished our objective over 
the countrv without fighting it in 45 States. That would be much 
more efficient. 

Our people are for repeal of resale price maintenance laws. They so 
indicated at our annual sessions last vear that they are for repeal, and 
Iam sure they want us to do here what we can rather than have each 
one of them spend time at the State legislature to fight it. 

But, as I say, the Grange is an organization that lives on small dues 
and they do not have enough money to set up State offices. 

Mr. Hate. You are thinking, in other words, that if you can get 
rid of Miller-Tydings, the State laws in the 45 States would not give 
you much practical trouble; is that it? 

Mr. Hatvorson. I understand that the enabling law was necessary 
in the first place. So if you do away with that, 1 would think that the 
State laws would fall. 

Mr. Prrestr. Will the gentleman vield? 

Mr. Harr. Yes. 

Mr. Priest. Would the State laws be effective as far as interstate 
commerce is concerned, regardless? 

Mr. Hatvorson. Yes; I would think so, too. I have had some 
constitutional law, and I can see that. 

But, of course, most of the products of today are interstate. 

I believe that there are a number of other organizations that are 
opposing it, speaking on the consumers’ side. I understand the Amer- 
ican Farm Bureau Federation filed a statement about opposing this 
resale price maintenance, and I understand, from talking to the 
A. F. of L.,' that they are opposed to it. Whether they have appeared, 
or will appear, I don’t know. That represents a good part of the pub- 
lic of this country, and I think that they are competent to speak for 
themselves as to whether or not resale price maintenance is good for 
the consumers or the public generally. 

Mr. Priest. Do you have any further questions, Mr. Hale? 

Mr. Haute. No, Mr. Chairman. 

Mr. Prisst. Mr. Halvorson, I understood you to say that this 
statement of policy with reference to this legislation, or any legis!a- 
lion growing out of the Schwegmann decision, that it was adopied by 
the delegate body of the Grange, which, as I understand it, consists of 
the State masters and their wives. 

Mr. Hatvorson. That is right. 

Mr. Prirst. And it was a statement in the message of the national 
master before this group. 

| wonder if, prior to that time, there had been action taken at State 
levels of the Grange by a larger group, let us say. 


lam later informed that the A. F. of L. is not taking a position on this issue 
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Mr. Hatvorson. I do not think so, because this was a matter tha} 
came up here at the national level and our people looked to the nationa| 
master, as part of his job, to watch these things that are of concern to 
farmers, and when they endorse it, it becomes their policy. 

They would not endorse it if they did not believe in it, and it be- 
comes our policy when endorsed and adopted. 

I think it is just natural leadership that should be in any organiza- 
tion to watch these things and see if the people are for or against them 
and carry out anything they may desire. 

Mr. Priest. Mr. Roberts, do you have any questions? 

Mr. Roserts. I notice here in the statement you say: 

We believe that small business is and can be so efficient that it will play an 
important role in our economy toward obtaining that objective. 

The objective that you spoke of is that: 

The National Grange believes in efficient production and efficient selling to the 
end that our American people will have the highest possible and an ever-increasing 
standard of living. 

I would like to ask vou in what way you think that small business 
could so increase its efficiency that it could meet the competition that 
we find in price cutting and in practices such as loss leaders? 

Mr. Hatvorson. That is an abuse, but I do not think that to over- 
come that abuse we have to go to the extreme of freezing margins at 
a high level when others can get by at a much lower level, which would 
certainly benefit the country, if you could sell something at 80 cents 
and still make a profit without charging a dollar. 

No system of economics is perfect. We have price wars and we 
take the grocery business, where there is probably some of that. 

But still the industry is a good and efficient industry. There is a 
certain amount of price warring in the gasoline business, but there, too, 
they wash out over a time and we still have the good system in which 
the forces of competition work to reduce costs and increase the 
standard of living. 

Mr. Ropers. Even if we pass this McGuire bill, or if we pass the 
bill that comes out of the Judiciary Committee, we would still have 
the protection of the Robinson-Patman Act, would we not, which 
prevents discriminatory pricing of manufacturers and suppliers? 

Mr. Hatvorson. That is right. I believe I mentioned that here. 

And we feel that possibiv could be strengthened and should bi 
strengthened to prevent the extreme in price cutting. Buta reasonable 
price cutting to effect a greater efficiency in selling is one thing that 
we must have if we are going to have a good, sound economy with 
progress and raising the standard of living of the other people. 

We, in agriculture, have been fighting and have done a good job, | 
believe, in engaging in research to reduce the marketing margin in the 
cost of food and products and clothing, especially those. 

As to tobacco, I do not know to what extent that has been done. 

But we do know that the producers are better off, the people who 
produce the products. We know the consumer is better off. 

If there is some way we can increase the efficiency in the marketing 
systems so that less will go for that, it will help the producer and the 
consumer. 

Mr. Roserrs. You are certainly not going to increase the efficiency 
of a small merchant by leaving his competitor in a position where he 
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can undersell him, where he can sell at less than a fair profit on it, are 
you? 

’ Mr. Hatvorson. No. I am not in favor of somebody going out 
and selling at a loss leader. But I believe that if a chain store, for 
example, can sell groceries at a lower margin than the independent 
merchant, that he has that privilege of doing so on practically any 
product the consumer wants. ‘That is the way we make progress and 
the way we raise the standard of living. 

Mr. Roserrs. If fair trade is a good thing for 45 States in the 
Union, why would it not be well to extend it to interstate commerce? 

Mr. Hatvorson. I do not know that it is good for even the States. 

Mr. Rorerrs. Do you not think that we find what the people of a 
State want done reflected in the State statutes that are adopted by 
their elected representatives, just as we do in the national picture? 

Mr. Hatvorson. That is why we are opposing it now and we are 
going to oppose it wherever we can, because we do not believe it is 
good. Just because a State legislature passes it, I do not know that 
proves it is good for the people, or not, because our people do not have 
the money to maintain a lobby at the State levels. 

But somehow or other, on a national basis, when we put all our 
money together, we can keep our people represented in the halls of 
the lawmakers. 

But at the States, we are not so equipped, and IT do not think that 
the people have taken as much interest as they should have in their 
State politics in electing the people who will directly represent their 
views in these matters. 

Mr. Roserrs. Is it not true that at the time of the Schwegmann 
ease, that we had fair trade and we thought at that time that it was 
more or less a policy of this country under the Miller-Tydings Act? 

Mr. Hatvorson. We nevertheless were opposed to it even then. 

But I think, as the witness stated this morning, that possibly going 
so far as to require the nonsigners to comply with the maintaining 
of the fixed price was beyond the intention. And it certainly has 
gone too far and it is bad for the country, because it prevents the 
efficient from expanding and serving the consumer at a lower price. 

So we are against it because it is a wrong concept of our system and 
it definitely does not serve the consumer's interest. 

Mr. Roserrs. Do you not think that since the passage of the 
Miller-Tydings Act, we have probably made more progress in this 
country, as far as raising the standard of living of everybody is 
concerned, than we ever made in any other previous period? 

Mr. Hatvorson. I believe we have, but it might have been in 
spite of it rather than because of it. 

Certainly if the consumers could have bought that product at. a 
lower price they probably would have had a still higher standard of 
living. 

And there is no reason why we might not have that trend in effi- 
cleney in the drug store business that we have had in the grocery 
business. But there has been some in the drug business, and I 
believe this has been an interference with it. 

Thank goodness that the chains have been able to adopt their own 
private brands and the consumers have gotten a little bit of a break, 

I notice some of the witnesses were saving that proves that this 
resale price maintenance is not so bad. Why try to have it at all if 
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you are going to argue for the fact that the chains are breaking it? 

If you believe that the chains are doing a good thing by setting their 
own brands and selling to the consumer for less, that that is a good 
thing, then how could Miller-Tydings be good if it would have kept 
the margin up? 

Mr. Roserrs. What do you think about the statements that we 
have had to the effect that prices, that is, average prices of fair trade 
products, have increased less than those of nonfair trade products? 

Mr. Hatvorson. To an economist—and that is what I am—that 
indicates that whoever sets those prices has control over the price. 
In a competitive system, the individual producer has no control over 
price whatsoever. The farmer has no control, as an individual, on 
the price he gets for his product, but if the farmer says “I will charge 
so much for wheat, so much for corn’’, and so on, that would indicate 
he would have power over the price, and when you have that you 
do not have free competition. 

It is possibly true that the margin has been set so large sometime 
ago that they have not had to increase the margin during this period. 

But any product that is close to the cost is surely to fluctuate much 
more in price than one that has a big cushion. And that is pretty 
— 

Mr. Roserrs. Let us get back to something that I am sure we both 
agree on. 

You believe in farm parity, do you not, farm parity prices? 

Mr. Hatvorson. There is a difference between parity and supports. 
Parity is just simply a formula. It indicates what the farmer should 
have if a ‘“‘basket” of his products is to have the same purchasing 
power as it did in some base period. 

Price support is another matter. I believe in a flexible price support 
system, dropping prices if necessary, down to 70 percent of parity. 
That is the Grange’s program. 

Mr. Roserts. Do you think of parity as more or less of a guarantee 
to the farmer that he will get a price for his product that will show 
him a profit with relation to the prices of the things he has to go to the 
market to buy? 

Mr. Hatvorson. No. He would then be advocating 100 percent 
of parity. And we do not advocate 100 percent of parity. We 
believe that there is a floor price of the break-even point of cost, and 
that is why we go down to 70 percent of parity. 

If you want to pass a law saying that nobody should sell for less than 
the purchase price from the manufacturer, that would be all right. 

But we also believe that if we can eliminate these rigidities in the 
business so that their prices would be flexible, then when farm prices 
went down the others would go down. 

That would mean parity would stay at 100, because parity is an 
exchange concept. 

Therefore, if we can eliminate the rigidities in business, we would 
have no need for the parity formula or the support prices. Prices 
would stay at parity. It would all go up and down and stay together, 
and we would then be concerned with fiscal and monetary policies that 
would establish a stable price level. 

Mr. Roserrs. I take it that you mean the farmer is entitled to 
more or less an umbrella or guaranty of some sort. We may disagree 
as to the percentage. 
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Mr. Hatvorson. We have always opposed the idea of Government 
price fixing in agriculture. We definitely believe there should be 
flexibility, and we believe in the free price system in agricultural 
products. 

No other industry comes close to the competitive situation in 
agriculture. If you would take that away from industry and say that 
nobody is going to have trade-marks and everything is going to be 
labeled as to what is in there, well, then, if anybody could produce 
Schick razors and all these things, I guarantee you that the price 
would come down a little bit if you took off all the bars on the pro- 
duction of those items and just stated what was in the product. 

If everybody was producing it, the price would go down. 

But agriculture is not up at that level at all. We are in a com- 
petitive situation where the farmer produces all he can. The only 
way he can increase his income is by increasing production. 

Many of these businesses with differentiated products can decide, if 
they want to, “If we sell more, the price will go down. Therefore, 
we are not going to produce more, because the price will go down. 
We are just going to move production back to this point where the 
profit is larger.”’ 

The individual farmer, having no control over price, produces all 
he can, and that makes a terrific difference in the competitive dif- 
ference of the farmers with industry which has a differentiated 
product. Any economist will tell vou that. 

Mr. Roserts. I believe that is all, Mr. Chairman. 

Mr. Priest. Do you have any further questions, Mr. Hale? 

Mr. Have. I just want to make one point, Mr. Halvorson. 

You say that the National Grange does not finance the retaining 
of legislative counsel in each of the State legislatures. I do not 
doubt you are correct about that, but it is a fact, is it not, that 
practically every State legislature in the United States is dominated 
and largely controlled by farmers and agricultural interests? 

Mr. Hatvorson. I do not know to what extent that is true, but 
it seems to me, from experience in Minnesota, where I was raised, 
that it used to be that a fellow in town was elected to the State 
legislature and the farmers did not know very much as to what was 
going on in the State legislature. 

In my experience, having been raised on the farm—and my dad 
still is a farmer—and being associated with rural folks, I will say 
that some of the State Granges will have a legislative committee, 
but they will go down there to get a bill enacted more or less, some- 
thing having to do probably with agriculture, but to take time to 
oppose a bill, that is going far beyond the resources of most of 
our States. 

And there are some bills that would do great harm probably to our 
agriculture that the farmers would oppose. 

Mr. Hate. I do not know of a group in Maine who know any better 
what is going on in the legislature and have a keener sense of their 
own interest than the farmers. 1 will venture to say that is true of 
Alabama and Tennessee. 

Mr. Priest. That is right. 

Mr. Roperts. Yes; Minnesota, too. 

Mr. Hate. If there is any State in the Union in which it is not 
true, I would be very much interested to know which State it is. I 
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have a very high opinion of the capacity of the farmers, both to 
understand Tapisla tions and to organize. 

Mr. Hatvorson. When it comes to matters of direct concern to 
them, they probably would feel that way. But I know that our people 
have taken this action at the delegate body, and if the farmers have 
the same voice at the State level, they will oppose it there, too. If 
they are so powerful, with the Farm Bureau also agreeing with our 
position, they should then, under those conditions, abolish our State 
laws. 

But each Farm Bureau at the national level and the Grange at the 
national level opposes it, and we hope this thing can be defeated. 

Why they cannot do it at the State level, I do not know, but if the 
farmers are in control, I am sure they would eliminate this at the 
State level as well. 

Mr. Have. It may well be, Mr. Halvorson—and I am very open 
minded and tolerant about this—it may well be that the 45 States 
which have adopted these fair trade laws have done so with an inade- 
quate comprehension of economic laws and with an erroneous concept 
of the public welfare. 

If that be the case, presumably you will find a trend toward repeal. 
Certainly, I believe that if the agricultural interests in these States 
are against this fair trade legislation, they can get rid of it with great 
ease. 

Mr. Hatvorson. We can do it with greater ease here at the national 
level, and that is probably why we are concentrating our efforts, both 
the Farm Bureau and the Grange, at the national level. 

Mr. Hauge. I daresay that your sword may draw more blood in 
Washington than it will in St. Paul or Nashville. 

Mr. Hatvorson. I believe that it is a definite understanding on the 
part of our people: Why fight this in 45 States if we can do it at the 
Washington level, which, in the first place, enabled these retail price 
fixings to be established. I think that is probably definitely their 
thinking. And that is whv we are appearing here. 

But if the farmers were in control of the State situation, I am sure 
that with the Farm Bureau and the Grange being opposed to resale 
price fixing, they would be able to knock it out; but somehow or other, 
they do not. 

I think it is partly because they do not have the staff and do not take 
quite the interest at the State level. 

Mr. Priest. Do you have anything else, Mr. Roberts? 

Mr. Roverrts. Just one question. 

A few moments ago, as I understood you, Mr. Halvorson, you said 
that farmers did their best when they produced all they could. I dis- 
agree with that statement because I remember back around the 
thirties, as I recall, we were producing all the cotton we could produce 
in Alabama and were getting about 7 cents a pound. We started 
limiting production. We raised the price considerably then. 

[ cannot see anything wrong in extending the principle to a small- 
business man. It seems like we are protecting everybody else in the 
country except the small-business man. 

The manufacturer has protective tariffs: labor has a minimum wage 
and hour law; the farmer has price supports. But you leave the little 
man out there in the small business at the mercy of volume buying 
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and price cutting and loss leaders and everything you can throw at 
him. 

Mr. Hatvorson. It seems to me there is a lot of difference. For 
one thing, the minimum wage is at a low level; it is not at the high level, 
which is  highe ‘r than most people need. T he minimum wage is way 
down, as I see it. It is the same with support prices, whereas resale 
price maintenance establishes a very high margin, higher than a lot of 
people need. 

Going back to this matter of farmers making most money by pro- 
ducing most, I was referring to an individual farme ‘r, not to the over- 
all. An individual farmer can only increase his income by producing 
more, reducing his costs. He has no control over the price on his 
product, ce rtainly. 

But if the farmers, in order to control price the way some manu- 
facturers do, have to get together and if all the farms were under 
control of three or four farmers, I am sure they would not let the 
production run bevond the point at which they would be maximizing 
their per unit profit times the volume. 

But, as it is, no individual farmer thinks in terms of maximizing the 
industry profit. They are all out there to produce all then can to 
increase their individual income. But I am sure if there were only 
three or four farms in the country we probably would not even need 
a parity law or anything like it, because I think then they would see 
to it that nothing more got on the market and nothing would be sold 
except at a very nice profit. 

Mr. Rozserrs. But still it would not make too much difference 
whether it is an individual or on a collective basis, how much he 
produces, if he does not have some kind of a guaranty for profits. 

Mr. Hatvorson. We feel that the free enterprise system, which 
maximizes production, means the highest real income and real wage 
for the people. Wedo not get better off by producing less, by restrict- 
ing, by eliminating the forces of efficiency under the competetive 
system. It is only the production, not price, but production, that 
raises our standard of living. 

[ might also point out that if farmers had cut production back to 
the extent to which the industry did during the depression, we would 
have had more starvation than they had in Europe after the war and 
there would have been chaos and revolution, because industry cut 
production back about 50 percent. 

If the farmers had done similarly, it might be that they would have 
had a higher price; but there would have been less to eat than there 
was in Europe, with a 50 percent production in food. That would 
have been something the country would have known about. 

Mr. Priest. Are there any further questions? 

[ have just one question, I believe, in supplementing all that has 
been developed so far. 

Is the Farm Bureau position with reference to flexible support 
price down to 70 percent of parity the same as the Grange position? 
Are the two farm organizations together in that position? 

Mr. Hatvorson. Yes. I think the Farm Bureau probably might 
even go farther than we do. They might want to eliminate price 
supports entirely, for all 1 know. 
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It was not long ago—at least, when I talked to them on the subject 
that they also believed in flexible supports, reducing the support when- 
ever there became burdensome surpluses. 

If we run the price-support system right, it does not amount to 
price fixing. It just amounts to more or less leveling up the price to 
prevent these erratic fluctuations? The Government has not on the 
over-all lost money on the staple commodities. Losses were on 
perishables which cannot be stored for long. 

Mr. Priest. I would not want to quote the Farm Bureau errone- 
ously. I was under the impression—and maybe they have changed 
their position recently—that their position was largely one of 90 
percent of parity. 

Mr. Hatvorson. Not the Farm Bureau. I can assure you a 100- 
percent assurance that they are not for 90 percent. 

You are talking about the Farm Bureau? 

Mr. Prrestr. Yes. 

Mr. Hatvorson. There is also another organization, the Farmers 
Union. 

Mr. Priest. The Farm Bureau is what I was talking about. 

Mr. Hatverson. I am talking also about the American Farm 
Bureau Federation, not the individual States. 1 think a few individual 
States might feel that way, but, definitely, I am positive the American 
Farm Bureau Federation, as a national organization, believes in even 
more flexible supports probably on the lower floor than we believe in, 
and some of the members would just as soon abolish the support 
system entirely. 

Mr. Priesr. Are there any further questions? 

Mr. Roserrs. I just want to say he is not speaking for the Alabama 
farmers. 

Mr. Priest. Maybe that is why I was a little confused, because 
I do believe that some of the State Farm Bureau federations have 
gone on record for 90 percent of parity. 

I am sure you are speaking for the American Farm Bureau Federa- 
tion, as a national organization, because you are familiar with it. 

Mr. Hatvorson. I am positive of that. 

Mr. Priest. But it does not obtain in all of the States, I believe, 
the same position. 

If there are no further questions, we thank you for your statement, 
Mr. Halvorson, and your willingness to answer questions. 

Mr. Hatvorson. Thank you, Mr. Chairman. 

Mr. Priest. Mr. Cawley. 


STATEMENT OF JOHN A. CAWLEY, ASSISTANT SECRETARY, MILES 
LABORATORIES, INC., ELKHART, IND, 


Mr. Priest. The Chair might state here, in order that the record 
will show it at this point, that Mr. Cawley is appearing not as an 
opposition witness. We have been hearing about his being an oppo- 
sition witness. Mr. Cawley was unable to be here during the time 
we were hearing witnesses who were proponents of the legislation 
and the subcommittee agreed to hear him when he could get here. 

So he is speaking in support of and not in opposition to the legisla- 
tion, as I understand it. 
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Mr. Cawrey. That is quite correct, Mr. Chairman, as you will 
understand after the first few sentences of my statement here. 

I appreciate the opportunity of being heard today because of my 
inability to be heard last week. 

My name is John A. Cawley. I am assistant secretary of Miles 
Laboratories, Inc., manufacturers of pharmaceutical drug products, 
whose plant and general office is located in Elkhart, Ind. I also want 
to state I am not a lawyer, although my duties require that I work 
closely with the law firms who handle our legal matters. For the past 
3% vears I have had charge of the fair-trade and price-maintenance 
activities of the corporation and I am familiar with the long history 
of this company’s activities in the field of price maintenance. 

You may be familiar with the fact that the predecessor of this 
company, Dr. Miles Medical Co., was a party to a lawsuit, Miles v. 
Park, which was adjudicated by the United States Supreme Court 
in 1911, wherein the subject of price maintenance was gone into 
exhaustively, and although the Supreme Court ruled against my 
company, there is a strong dissenting opinion by Justice Holmes 
which was instrumental in establishing the basic philosophy of fair 
trade. 

It was on this theory that the State laws were predicated and such 
legislation upheld by a unanimous decision of the United States 
Supreme Court in 1936. Our company prides itself upon its attempts 
over the last 45 years in trying to legally effect some system which 
would protect the manufacturer’s property right in the good will of 
its trade-mark and at the same time insure a fair method of doing 
business with assurance of free competition which would enable all 
distributors of its product to operate profitably. 

As a matter of fact, in September 19531, we set up a separate cor- 
poration in the State of California for the prime objective of taking 
advantage of the recently enacted California fair-trade law. I think 
it is also a well-known fact that our company was one of the first 
to take advantage of this type legislation, and as each subsequent 
State passed a similar law, we immediately took steps to become 
domesticated in that State so we could voluntarily take advantage 
of the laws. Our qualification under the State fair-trade laws was 
not a token observance, but a very sincere, active, and militant one. 

| appear before this committee urging that it favorably report a 
piece of legislation, whether in its present form or as amended, which 
will restore the active and enforceable principles and philosophy of 
fair trade. This legislation is definitely in the people’s interest. Iam 
not asking you to develop a new legislative principle or objective but 
rather to enact, in 1952, the legislative principle which Congress 
thought it had adopted when it passed the Miller-Tydings Enabling 
Act in 1937. 

Last May’s decision of the United States Supreme Court in the 
Schwegmann case was a shock comparable to a businesss atomic ex- 
plosion. Many of us are still dazed by this judicial pronouncement 
as it seemed impossible that a decision could be rendered which would 
:0 completely overthrow the philosophy which had been intended by 
Congress and which had successfully met the test of hundreds of 
courts of competent juridiction. 

| think there is one thing that must be made clear, and undoubtedly 
other witnesses have testified to the same effect. So 1 wish to repeat 
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that fair-trade laws, as such, are not price-fixing laws. The purpose 
of such legislation is to establish a minimum price below which the 
article cannot be sold, yet the dealer is perfectly free to charge as 
much as he wants to for that particular item. Also, it should be kept 
in mind that fair-trade laws do not cause price increases; as a matter 
of fact, it can be clearly shown that the contrary is the result. A sur- 
vey conducted by the Druggists Research Bureau in 1939 showed that 
the average price of fair-trade items was 1 percent lower than prior 
to the passage of such laws. It is also an established fact that between 
1939 and 1947 fair-trade prices of 7,334 drug items rose only 3.1 percent 
as compared to a 93 percent increase in the cost of food and a 59.3 per- 
cent increase in the general cost of living. 

It is also pretty clearly shown that the actual setting of the price is 
done by the consumer, not by the manufacturer, and certainly not by 
any law. Before introducing a product a manufacturer determines 
the estimated volume of sales of the product and then suggests a price 
for its resale which should allow him sufficient money for production 
costs, promotion and a profit, together with reasonable profits for all 
the links in his chain of distribution. Once the product is on the 
market at the suggested price, it is then up to the consumer to decide 
whether the product will be purchased at the price recommended. 
If the consumer feels that the price is too high the item will not be 
purchased and the manufacturer then has the choice of either reducing 
the price or removing it from the market. If the price is considerably 
lower than the competitive items and the consumer purchases it 
rather than the competitive products, then in time it wil automatically 
mean that the prices of competition will have to be reduced. So that, 
as a matter of fact,eMr. and Mrs. John Q. Public are the ones who 
should be given the credit or the blame for any so-called price fixing. 

1 think ‘“‘price cutting” is a misleading term, and perhaps a better 
term to be used is “price juggling” or “price manipulating” because 
actually the nefarious retailer not only cuts the prices on certain items 
but on others increases the price considerably. The consuming public 
is made to be first-class suckers by unscrupulous price jugglers unless 
the purchaser knows the price on every item that he or she purchases. 
The retailer is in business to make money, and they have certain 
established overheads and general costs of doing business, which 
charges must be met before thev can realize a profit. It is therefore 
axiomatic that they must sell their items at a price which will have a 
sufficient mark-up to pay the costs and leave a profit. 

I would like to cite two examples which resulted from a survey made 
in the States of Missouri and Kansas in 1949. The survey was con- 
ducted by a newspaper to determine the effect on consumer buying 
in the fair-trade State of Kansas as against the non-fair-trade State 
of Missouri. One of the items was a hot-water bottle which was 
advertised in Missouri at a list price of $2.98, but for 1 day only a 
special sale price was quoted of $1.29—seemingly a substantial saving 
to the purchaser. However, the very same item was sold regularly 
in Kansas at the fair trade minimum price of $1. ‘Thus, the consumer, 
instead of obtaining a bargain, was paying 29 percent more in the 
non-fair-trade State than if the item had been purchased in Kansas. 
Another example was a bottle of perfume which carried an advertising 
list price of $1.50, but for this special sale it could be purchased at 
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69 cents—again, seemingly a bargain. However, the minimum price 
under the fair-trade law of Kansas was 10 cents. 

I do not believe that these are isolated instances because it must be 
apparent that when the volume of a product is sold at below cost by 
the retailer, that he, of necessity, must charge exorbitant prices on 
other items in order to insure an over-all profit. 

A typical example of loss-leader merchandising occurred just last 
summer during the New York City price war. Our principal product 
is Alka-Seltzer, and when purchased in the best discount bracket, 
available to the retailer, the cost price per bottle is 36 cents; yet 
Macy’s advertised and sold this product at the ridiculously low price 
of two bottles for 25 cents. A simple bit of arithmetic will indicate 
that on each sale of two bottles, Macy’s store was losing 47 cents. It 
is clearly evident that such a merchandising policy cannot be continued 
very long and a store remain in business, so it must have diverted a lot 
of customers who made up the loss by purchasing other products. 

I understand that last week the Federal Trade Commission sub- 
mitted to this committee or prepared, at least, an adverse report on 
the legislation which is before you and ia its report stated that since 
economic conditions are different now than existed in 1937, there was 
no need for fair trade enabling legislation. Admittedly, conditions 
are different, but we cannot wait to pass this type of legislation until, 
if and when economic conditions revert, as that can happen at almost 
aay time, and it is absolutely necessary that the legislation be on the 
books and available when needed. 2 
the legislation is now needed every day as we know not when another 
price war will break out which would have harmful effects on the 
manufacturer’s good will in his trade-mark. 

I think it is quite proper at this time to point out that our product 
Alka-Seltzer has been on the market since 1930 and that never during 
this time until October 1950, was a price increase necessary. At that 
time we increased the price 5 cents per package because for many 
years we had been squeezed by increased costs of material, labor, and 
services. We were only able to continue the former price because of 
a continuing Increasing demand from the consuming public; whereas, 
had the product been subject to nefarious price cutting and reduced 
consumer acceptance, we undoubtedly would have been forced into 
effecting a price increase much earlier. 

It has been a pleasure to appear before this committee on this 
matter which is of extreme importance to my company. As | stated 
originally, we have a long history of supporting the philosonhy and 
economic theory of resale price maintenance, and we ‘eel just as 
strongly on the subject today as we did 45 years ago. The eco! will 
in our trade-marks is probably the most important asset owned by the 
company and, like everything else that is insurable, we feel that this 
should be insured. To date, we have found no other insurance which 
gives us the desired protection than do the State fair trade laws. I, 
therefore, urge that this committee favorably report the necessary 
enabling legislation which will return us to the status enjoyed prior 
to the Schwegmann decision and that when the legislation comes up 
on the floor of the House and the Senate, that the Congress will see 
that it is once again returned to the statute books. 

If | may have a few more minutes, Mr. Chairman, I would like to 
make some comments on some of the testimony presented by Mr. 
Morison this morning and perhaps Mr. Halvorson this afternoon. 
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I was quite shocked and amazed to hear from Mr. Morison on many 
occasions that the manufacturers were not in favor, seemingly, of this 
fair trade legislation, and that they had been coerced, even forced and 
bribed, and everything else, into qualifying and coming under th. 
"a teagan of the fair trade laws. He also stated that he did not 

elieve many manufacturers appeared before the committee. | 
understand that, to the contrary, there have been several manu- 
facturers. 

I want to emphasize the fact that I am here representing a manu. 
facturer. 

I further would like the record to show that at no time and on no 
occasion was my company ever forced, coerced, bribed, or anything of 
that character, into going on fair trade, staying on fair trade, or 
qualifying under the laws. It is purely a voluntary effort on our 
behalf and it always has been. As my statement pointed out, we even 
went so far as to organize a separate organization in the State of 
California in 1931 so that we could take advantage of the laws. 

Mr. Morison also was discussing this morning the monopoly part 
of this picture, that if they had the staff and time they would examine 
the fair-trade contracts and thought that many of them could be 
shown to be in violation of the Sherman law, and so forth. He also 
said they would like to take steps but were unable to do so. 

You have had, I know, one person testify before your committee, 
representing the Sunbeam Corp., I think, who undoubtedly told you 
in the course of his testimony of the lawsuit that his corporation 
brought against Macy & Co., in New York City, and pointed out 
undoubtedly that where Macy’s ordinarily had approximately 3 per- 
cent of the sale of Sunbeam Mixmasters in the New York City metro- 
politan area, that after the Schwegmann decision, when they were 
allowed to run rampant, that they discovered that their percentage of 
business had risen to about 46 percent—seemingly creating a retail 
monopoly. If the Department of Justice was so interested in pro- 
ceeding against monopolistic practices, and so forth, I think they 
would have been welcomed with open arms by Sunbeam to join in 
that case against Macy & Co., on the very theory he was discussing 
this morning. 

I think also it should be pointed out, and perhaps has been pointed 
out by other witnesses, that we are talking about the establishment 
here of a minimum price only for an item, not fixing the exact price 

And I think it should be pointed out, and I think perhaps you, Mr 
Chairman, or one of the other members of the committee, this morning 
asked some questions of Mr. Morison leading up to the point that there 
are very few things, very few articles, that the consumer has any right 
to bargain on about price. He goes in to buy an automobile at a cer- 
tain price, to buy a suit of clothes at a certain price. 

His magazine is a certain price; his newspaper is a certain price 
The cost of water furnished to him at his home, and gas and electricity 
and all the utilities are at a stated price. 

So that when we are talking about all commodities generally, | 
think a survey would clearly indicate that very few items do not have 
either a price fixed or a minimum price below which the article should 
not be sold. 

I think that the public pretty generally must be in favor of this 
type of legislation because, after all, the laws have been on the statute 
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books for about 14 years. There has never been a law repealed by the 
action of the people of any one of the individual States. The courts 
have in almost every instance held the law constitutional and thereby 
stated that it was in the interest of the public to have such legislation 
on the books. 

So that I think we must pretty well accept the fact that it is good 
for the public and the consumer generally. 

I do agree with Mr. Morison in one statement he made this morning, 
and that was to the effect that he felt the consumer should set the 
price. 

As I have pointed out in my statement here, I believe the consumer 
actually does set the price. He is the final person to which the com- 
modity goes. He is either going to buy it, if it is satisfactory to him, 
and at a right price, or he 1s not going to buy it. If the price, in his 
opinion, is too high, he does not have to buy it. The manufacturer is 
then put in the position of either reducing the price, if he can eco- 
nomically do so, or removing the product from the market. 

Then I have been somewhat amazed by both the testimony of Mr. 
Morison and also Mr. Halvorson, that they keep talking about the 
drug industry all the time. Fair trade is not only for the drug indus- 
try; many, many more industries use it. The sporting-goods industry, 
the electrical-appliance industry, books, and the liquor industry, of 
course, have used it. 

So I do not believe the drug industry should be castigated quite so 
strongly as they have been here. We have been made out as ogres 
and huge corporations, with high prices and high mark-ups and so 
forth. I am sure that that is not correct. I certainly know it is not 
correct as far as my company is concerned, and I certainly, from my 
experience in the retail drug stores, I think Mr. Dargavel, who 1s 
sitting over there, would be quite amazed to learn that the retail 
druggists make a hundred percent retail profit on many of the items. 

I am sure that is not correct. 

And also, Mr. Morison reported this morning that he felt many 
of the retailers condemne | this type of legislation. 1 heartily cannot 
acree with that statement, because, after all, the law has been on the 
books, as I said, for 14 vears and there has been no concerted effort 
by the consuming public or by the retailers themselves to do away 
with it. They have always been very actively interested in this law. 

But I think we should remember that the basis on which the laws 
were passed and upheld by the United States Supreme Court was the 
protection of the right of the manufacturer in his trade-mark, his 
property right. 

The Court said that it is property just as anything else is, and that 
the legislation is proper and valid for the protection of that right. 

Now we get down to the retailer, and I think that the retailer has a 
little investment in that property, too, because if he buys a $100 deal 
of Alka-Seltzer, we will say, he anticipates selling that $100 worth of 
merchandise for so much more and make a profit on it. 

If he is forced, by a price-cutting retailer, to reduce his price on that, 
then the value of the property which he purchased has diminished and, 
therefore, he does have a certain right in the property and that right 
has been diminished by the action of a competitor. 

The remark was also made this morning concerning private brands. 
As I understood Mr. Morison’s statement, it was to the effect that, as 
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a result of fair-trade laws, that there had been an inerease in the 
manufacturing and distribution of private-brand merchandise in ay 
effort to get away from this terrible ogre of the minimum price estab- 
ished by fair-trade laws. 

Actually, sir, that is not correct. At least I will qualify my remark 
by saying that in the drug industry there has been a large and shi arp 
decrease in the number of private brand ite ms. handled by the retai] 
drug stores. So that, as far as the drug industry is concerned, we 
must take exactly the opposite position that Mr. Morison took this 
morning. 

Also, another point that he brought out and dwelt on at great 
length was where I think he was referring ‘to the clothing industry, 
where a merchant would have a number of suits in stock and the st vle 
would change, and if he could not cut the price on them he was stuck 
with that amount of merchandise. 

Well, every 1 of the 45 State fair-trade laws has a provision jn it 
that if the retailer wishes to go out of stock on a particular item, he 
is either allowed to sell it at a reduced price, or he could offer it back 
to the manufacturer and the manufacturer will take it off his hands at 
the invoice price. 

Therefore, if the manufacturer does not agree to take the mer- 
chandise off his hands, he has waived his fair-trading policy and the 
retailer can then sell at any price he wants to. 

So that the argument Mr. Morison put out on that is not quite 
valid, because that protective item is in each one of the 45 laws. 

One other point that I would like to bring out-—perhaps I cannot 
clear it up, but I would like to make a comment on it—is that Mr 
Halvorson mentioned this afternoon the fact that they are trving to 
hang their hats on one contract in a State being sufficient to bind every 
other dealer in the State. 

T understand that some courts have held that to be true, but T think 
vou will find that, generally speaking, manufacturers are verv reluc- 
tant and afraid to rely on that and, | think, rightfully so. They will 
try to get a number of contracts signed, perhaps as many as they can. 

As far as our company is concerned, we have an average of signa- 
tures of about 60 percent of the retail druggists in the United States, 
and that follows pretty well State by State. Some are a little higher, 
others slightly lower, but we average 60 percent. 

And | think you will find that manufacturers generally have a large 
percentage of contract signers in each of the States when they qualifs 
under the law. 

Then, after all, we are not here to debate, or supposedly are not 
here to debate, the validity of the State fair-trade laws. The primary 
purpose, as I understand, of this legislation and the meeting of the 
committee in holding these hearings, is to pass a piece of enabling legis- 
lation which will replace the Mille -Tydings Act which was stricken 
down by the Supreme Court. 

As I pointed out in my statement, it is not new legislation that is 
being requested; we are simply coming before vou and asking that 
the legislation be put back on the books which Congress thought 
they were putting there in 1937. 

So that all this folderol about the philosophy and theory and the 
background of the individual State laws is, to me, not too important 
Then Mr. Halvorson, if I followed his statement correctly, said, j 
talking about parity, that that was a minimum layer that they were 
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itis that minimum. They can sell it above as much as they want to. 

Then I have not heard yet where any producers of cattle or growers 
of grain or things of that sort are trying to sell their things for less 
all the time. At least, you do not read much about it in the paper. 
They are generally trying to get as high a price as they possibly can 
for their product. 

I think that about completes what I have to sav, Mr. Chairman. 
] appreciate your courtesy and vour attention and kindness. 

Mr. Priesr. Thank you, Mr. Cawley. 

Frankly, there is one very troublesome question with me in this 
legislation, and you have touched on it there very briefly. That is 
your comment on what Mr. Halvorson said about pegging it all on 
one contract within a State. 

The troublesome feature of it so far, to me, is simply this—and I 
want to know your comment on it and how vou feel about it— it 
seems to me that there is some validity to the argument that forced 
compliance by nonsigners within a State in effect does constitute 

rather forced horizontal price fixing. That, to me, is a very trouble- 
some point in connection with this legislation. 

I am seeking light on the subject because it troubles me a great deal. 
What is your opinion? 

Mr. Caw.ey. I remember that point was brought out this morning, 
too, also by Mr. Morison. 

Mr. Priest. Mr. Morison mentioned it in passing. I intended to 
question him later on it, but our time ran out. 

Mr. Cawtery. I just cannot understand it at all, because, as 
you well know, the Sclciealon we are talking about is sg oo price 
maintenance, as contrasted with horizontal, which is barred, and 
should be barred, because it is grouping together of competitors, 
whether it is at a manufacturer’s level or wholesalers level, or retail 
level, in establishing those prices. 

It is a conspiracy to restrain trade and to keep the eventual pur- 
chaser from getting the full benefit of the article. 

But when the manufacturer establishes this price, he does it himself, 
without conferring or discussing it with anybody else. In establishir is 
that price and by putting out his contracts in the individual States, 
he says, ‘This is our minimum price on this item. 

The retailers, as a group, have nothing to do with it. They do not 
enter into it in setting the price. All they are required to do is to 
observe that particular price, whether they are a signer to the con- 
tract, or whether they are a nonsigner. 

So there is no conspiracy on the sale of it. The manufacturer owns 
the item, and, incidentally, owns that good will in that product, in 
the trade-mark ; not in the retail store, but clear through to the con- 
sumer’s shelf, because the trade-mark is just as important there as 
it is on the shelf of the retail drug store. 

So that | cannot follow that reasoning at all that it is in any possible 
way horizontal price fixing of the retailers. They have nothing to 
do with the establishment of price. 

Mr. Priest. | realize that you have given a very logical explanation 
of it insofar as the technical and, I think, legal situation is concerned. 
Yet, looking at the philosophy of it all, it seems to me that you repre- 
sent Miles Laboratories, which, I think, is a very fine concern, a very 
good concern, incidentally. 

Mr. Cawiey. Thank you, sir. 

95482—52——20 
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Mr. Priest. Suppose that I am a retailer and I am in Tennessee 
and that I have a fair-trade contract with Miles Laboratories, and | 
am going to sell those products that I buy and I am, at least, not 
going below a minimum specified in this contract, and that Mr. Hale 
here is a dealer who has not signed any contract, but he also has those 
products for sale, and he is a nonsigner. He would be forced, on a 
horizontal basis, at least, not to go below a certain minimum in the 
sale of the product. 

So he has signed no contract to that effect. It seems to me that, 
actually, although maybe not legally, since it would come under the 
terms, we will say, of the Sherman Act, but, actually, it is in effect 
forcing on Mr. Hale a price fixing on a horizontal basis because he is 
horizontal from me as another retailer, although a nonsigner. 

That, to me, is the most troublesome feature in this legislation, one 
that I thought over more and more, and I can easily see the legal 
explanation and yet it does not quite, to me, satisfy a sort of moral 
or ethical feeling that I have about it as being forced horizontal price 
fixing. 

I appreciate what you have said about it. 

Mr. Cawtey. An additional point on that, Mr. Priest, also, is that 
Mr. Hale does not have to handle the product if he does not want to. 

Mr. Prrest. No, he does not have to do so. If he handles it, he 
has to sel! it not below a certain level. 

Mr. Cawtry. Yes, sir. This is voluntary all the way through. 
There is nothing mandatory on anybody. The manufacturer has the 
right, if he desires, to qualify under the fair-trade law. 

The retailer voluntarily has the right to handle those products if 
the manufacturer will sell them to him, and if he does handle the 

sroduct, then he is bound by this price the manufacturer has set. 

ut he does not have to handle it. He can stop selling the product 
any time he wants to. 

Mr. Prirsr. And under the terms of this bill, the bill before us, | 
believe there is even a criminal pena!ty for violation. 

When IJ go into a study of the possibilities of criminal penalties being 
adjudged by a court on a nonsigner who has been in effect, if he handles 
the product, forced to sell it at a certain price, it creates some diflicul- 
ties in my mind. I want to state that, as chairman of the sub- 
committe, I am trying my very best—as I always do when I serve as 
chairman of a committee—to keep my mind completely open all the 
way through, and I am trying to do that here. 

That is the one troublesome feature with me. 

Mr. Cawtrry. On that point, sir, as I stated originally, I am not a 
lawyer and I do not want to get into the position of putting legal 
opinions on this thing. 

Mr. Priest. I realize that. 

Mr. Cawtey. But I think you have a very excellent approach to 
it. It certainly is a worry to have a criminal provision on a situation 
like this. 

If you will notice, in my statement, on page 2, I said I appear before 
the committee urging a favorable reporting of a piece of legislation, 
whether in its present form, or as amended, which will restore the 
active and enforcible principles and philosophies of fair trade. 

I am here urging, on behalf of the manufacturer, that this enabling 
legislation be adopted, and it is up to you gentlemen in your drafting 
in the committee and so forth, to decide the type of legislation which 
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will give us the help that we urgently need, not only in the future, but 
right now. 

Mr. Priest. Are there any other questions? 

Mr. Hate. Mr. Cawley, you were suggesting that perhaps it was 
not the function of this committee to consider the merit of the fair- 
trade laws in the several States. Was that your position? 

Mr. Caw.tey. No. I perhaps gave a mistaken impression. I think 
they do have, of course, to be taken into consideration, because you 
are passing this enabling legislation. But my only point was that I 
am sorry to hear so much emphasis being placed by other witnesses 
on attacking the individual State laws. 

It seems to me that should be attacked as at that level, and not here. 

Mr. Hate. But, actually, what you want us to do is to do a repair 
job on a structure that had a piledriver driven through its roof by the 
Schwegmann decision. 

Mr. Cawtey. That is a very excellent way to put it, Mr. Hale. 
I agree with you on that. 

Mr. Hate. I think that before we do the repair job on the roof, we 
might prudently inquire whether it was a good roof in the first place, 
and whether the structure was a structure that needed roofing. 

Mr. Cawtey. That is true, sir. 

Mr. Hate. Lastily, I would like to ask you two or three questions 
about your own business. 

Can you trace, in your own business, the effect of this Schwegmann 
decision? 

Mr. Cawtey. On that point. Mr. Hale, I think it is a little too 
early for any positive testimony. I know that had the situation in 
New York continued the way it started out and in a few of the other 
cities, or had it been extended, then we certainly would have felt it 
by now, yes. 

That is because, as an example of the information I gave you, on 
the Sunbeam situation, here is one store that ordinarily had 3 percent 
of the business in that area and now has 46 percent. Well, they had 
to get that business from other people. So it took other stores out of 
the business. 

Mr. Haue. Are you talking about your own company? 

Mr. Cawtey. No; I am using this as an example, and I will go on 
to what would happen to our business. 

It took other stores out of the business of handling Sunbeam 
appliances. 

Had this price war continued where Macy’s were selling two bottles 
of Alka-Seltzer for 25 cents, they would have taken business away 
from other retail drug stores in that area and gotten somewhat of a 
monopoly on it. Those individual stores would then either have 
stopped handling Alka-Seltzer or would have put it under the counter 
and only sold it when it was really demanded by a consumer; which 
would have cut the total volume in that area and eventually would 
have forced back, through our pipeline, through our wholesalers and 
manufacturers to where our business would have been reduced and 
our sales reduced. 

It follows very logically, sir. 

Mr. Hate. How long did Macy’s keep up this price cutting? 

Mr. Caw ey. On all items, or on ours? 

Mr. Have. On your particular item. 

Mr. Cawtey. They are still cutting the price on it. 

Mr. Hate. Are they still doing it? 
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Mr. Cawuey. Yes, sir. We refused to sell them direct, but they 
got their merc chandise elsewhere. 

Mr. Hate. Can you trace the definite effect of the Macy policy? 

Mr. Cawxey. On our volume of business? 

Mr. Hauer. Yes. 

Mr. Caw.ny. Not yet; no, sir. That is a very small percentage of 
our total volume of business. 

Mr. Haute. As far as you know, is Macy’s actually selling Alka- 
Seltzer below cost? 

Mr. Cawuey. It varies. Some days they have a special on it, and 
they do; other days they do not. 

Mr. Hane. Macy’s price fluctuates, then, does it? 

Mr. Cawtry. Yes, sir. 

Mr. Hate. But the highest price is below the resale price, is it? 

Mr. Cawxry. Yes, sir; they continually sell below the suggested 
minimum price. 

Mr. Hane. Are they selling below cost to them? 

Mr. Cawzry. In some instances, they are. 

Mr. Haute. Sometimes they are, and sometimes not; is that correct? 

Mr. Cawury. Yes. Their cost now is 36 cents per bottle and their 
general price is around 39 to 43 cents. 

But there are occasions where they have these special bargains 
where it will be below 36 cents, which would be below their cost. 

They have not done anything as ridiculous lately as they did last 
summer on that sale of two bottles for 25 cents. 

Mr. Hats. Do you think that all price cutting of that character 
is an unfair trade practice? 

Mr. Cawury. Yes, sir. 

Mr. Haug. If you take that position, then 1 am very much inter- 
ested. I was quite struck by what Mr. Morison said this morning, 
that there are obviously many reasons why a merchant may sell 
merchandise at a loss. 

Is that true? 

Mr. Cawxiny. I mentioned one example, where the merchandise 
was out of date, or if it is damaged merchandise. 

But the individual State laws give him that protection; that is right. 

Mr. Hats. Do you think that there is not enough law on the books 
now to restrain what is called in some of this testimony the predatory 
price cutting? 

Mr. Cawnry. No, sir; I think we need the fair-trade laws to 
accomplish that, and we need this enabling legislation to make that 
effective. 

Mr. Hause. That is all, Mr. Chairman. 

Thank vou. 

Mr. Priest. Mr. Roberts. 

Mr. Roserts. I have no questions, Mr. Chairman. 

Mr. Priest. We appreciate your testimony, Mr. Cawley. 

Mr. Cawiey. Thank you. J appreciate the opportunity to have 
appeared before you. 

Mr. Priest. That completes the schedule of witnesses for today’s 
session. 

The committee will stand adjourned until 10 o'clock tomorrow 
morning, at which time we will hear a representative of the Federal 
Trade Commission. 

(Thereupon, at 3:50 p. m., the committee recessed, to reconvene 
at 10 a. m., Friday, February 15, 1952.) 
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FRIDAY, FEBRUARY 15, 1952 


Hovusr or RepreseNTATIVES, 
SUBCOMMITTEE OF THE COMMITTEE ON 
INTERSTATE AND ForerGN AFFAIRS, 
Washington, D. C. 

The subcommittee met at 10 a. m., pursuant to adjournment, in 
room 1334, New House Office Building, Hon. J. Percy Priest (chairman 
of the subcommittee) presiding. 

Mr. Priest. The subcommittee will be in order. 

We are meeting for the purpose of hearing further testimony on 
the bill H. R. 5767. 

The committee is pleased at this time to hear from Mr. James W. 
Cassedy, of the Federal Trade Commission legal staff. Mr. Cassedy, 
you may proceed with your statement. 


STATEMENT OF JAMES W. CASSEDY, ASSISTANT GENERAL 
COUNSEL, FEDERAL TRADE COMMISSION 


Mr. Cassepy. Mr. Chairman and members of the committee, my 
name is James W. Cassedy. I am an attorney presently employed 
on the staff of the Federal Trade Commission as assistant general 
counsel. My appearance here is in response to your request that a 
representative of the Commission present to the committee the 
Commission’s views upon certain proposed legislation dealing with 
the subject of resale price maintenance. The Commission has 
directed me to comply with your request and to express its appreci- 
ation to you for this opportunity; and what I have to say represents 
in general the unanimous views of the Commission. 

At the outset, the Commission fully recognizes that the necessity, 
desirability, and merit of the proposed legislation are exclusively 
matters of legislative policy for determination by the Congress. It 
is fully recognized that the Commission was created to aid the Con- 
gress in the performance of its constitutional function of regulating 
commerce among the States and that the Commission was author- 
ized to act solely in the public interest. In the light of these con- 
siderations the Commission’s views upon the proposed legislation, 
which are based upon its experience with and study of the problem 
involved during the past 36 years, are submitted to you solely in 
the public interest. 

Prior to the signing by the President on August 17, 1957, of the 
District appropriation bill, to which the Miller-Tyvdings amendment 
to the Federal antitrust law had been attached as a rider, decisions 
in a number of cases under the Sherman law and the Federal Trade 
Commission Act made it clear that where a manufacturer maintained 
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the retail price of his patented, copyrighted, trade-marked or otherwise 
identified goods by restrictions marked on the goods or otherwise com- 
municated to the retailer, a violation of these restrictions did not create 
a cause of action in favor of the manufacturer either under the common 
law or under the patent or copyright laws, and that where a manu- 
facturer maintained the resale prices of his identified goods by a 
system of contracts or equivalent cooperative methods, those con- 
tracts were void and such methods illegal under the Sherman law and 
the Federal Trade Commission Act. 

The Miller-Tydings Act amended the Sherman Act to the extent of 
legalizing minimum resale price-maintenance contracts respecting 
trade-marked or otherwise identified goods sold in interstate com- 
merce, provided that the commodities affected were resold in any 
State that had legalized this type of contract with respect to resales 
made within its boundaries. The act contains a specific prohibition 
against horizontal agreements. It also amended the Federal Trade 
Commission Act by providing that the making of such contracts 
should not constitute an unfair method of competition under section 5 
of that act. 

It is to be borne in mind, however, that the Miller-Tydings amend- 
ment was not designed to prevent unfair practices, such as selling below 
cost for an ulterior purpose. It is designed to enable the manufacturer 
arbitrarily to impose and maintain minimum prices at levels fixed 
without relation to differences in cost among different distributors and 
dealers. 

The Miller-Tydings amendment removed the bar of illegality to 
the making of minimum resale price maintenance contracts covering 
commodities sold in interstate commerce if they were to be sold in a 
State where such contracts had been legalized with respect to intra- 
state sales. Resale price maintenance laws—that is, laws declaring 
as not in violation of the law of the particular State certain kinds of 
resale price maintenance contracts, and providing that nonsigners 
of such contracts with knowledge thereof should be bound by the price 
stipulations therein—are now on the statute books of 45 States. 
Missouri, Texas, Vermont and the District of Columbia do not have a 
law of this kind. A large number of States adopted resale price 
maintenance laws in 1937, soon after the Supreme Court decision in 
the case of Old Dearborn Distributing Co. v. Seagram Distillers Corpora- 
tion (299 U. S. 183), declaring as constitutional the principal pro- 
visions, including the nonsigner clause, of the Illinois resale price 
maintenance law. 

In brief, the State resale price maintenance laws embrace the 
stipulation that no contract relating to the sale or resale of a com- 
modity bearing the trade-mark, brand or name of the producer, dis- 
tributor or owner, which commodity is in free and open competition 
with commodities of the same general class produced by others shall! 
be deemed in violation of the law of the enacting State, by reason of 
the provisions in the contract that the buyer will not resell the com- 
modity except in accordance with the price stipulations of the seller; 
that the vendee or producer require any dealer to whom he may resell 
such commodity to agree that he will not, in turn, resell except at the 
price stipulations of the seller; also, the so-called nonsigner clause, 
which declared that willfully and knowingly advertising, offering for 
sale, or selling such commodities at less than the stipulated contract 
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price, Whether by a party to such contract or by some other party, is 
unfair competition actionable at the suit of any person damaged 
thereby. 

Resale price maintenance—as practiced prior to the decision of the 
Supreme Court in Sechwegmann Bros. v. Calvert Distillers Corporation 
(341 U.S. 384) on May 21, 1951—in intrastate commerce in 45 States 
of the United States having resale-price-maintenance laws, and in 
interstate commerce with those States, is a system of pricing a trade- 
marked, branded or otherwise identified product for resale in which, 
pursuant to laws legalizing such arrangements, the manufacturer, 
producer or brand owner prescribes by contract the minimum price 
or the resale price at which such product may be sold at wholesale, 
and the producer or manufacturer and his factors or wholesalers 
prescribe the minimum price or the resale price at which such product 
may be sold at retail in a specified State, or in a specified portion 
thereof, with the effect of legally binding all other distributors in a 
specified area to conform to such prices. This was done by entering 
into contract with at least one such distributor of such product and 
serving notice upon all other distributors who are thereupon obligated 
to maintain the minimum price or the resale price named in the con- 
tract. In some cases wholesale distributors, acting without the 
authorization of the manufacturer or brand owner, may have entered 
into contracts with retailers for the maintenance of retail prices. 

In the Schwegmann case the respondents, Maryland and Delaware 
corporations, were distributors of gin and whiskey who sold their 
products to wholesalers in Louisiana, who in turn sold to retailers. 
These respondents had contracts with some Louisiana retailers fixing 
minimum retail prices for respondents’ products. The Louisiana law 
authorized enforcement of price fixing not only against parties to a 
“contract” but also against nonsigners. The petitioner, a retailer in 
New Orleans, refused to sign a price-fixing contract with respondents 
and sold respondents’ products at cut-rate prices. Respondents 
brought suit to enjoin the petitioner from selling the products at less 
than the minimum prices fixed by their schedules. 

In passing upon the question presented, the Supreme Court in 
substance held that the Miller-Tydings Act does not make binding 
upon nonsigners resale prices fixed in contracts under State resale price- 
maintenance laws insofar as interstate commerce is concerned. The 
Court relied heavily upon the fact that the Miller-Tydings Act does 
not specifically include the nonsigner provision, stating: 

The omission of the nonsigner provision of the Federal law is fatal 
unless we are to perform a distinct legislative function by reading into the act a 
provision that was meticulously omitted from it. 

If Congress had intended to authorize a nonsigner provision the 
Court felt that the pattern of the legislation would have been different. 

The Court was obviously disturbed by both the coercive feature of 
the nonsigner provision and the effects on competition. It did not 
believe that Congress intended to permit— 

& program whereby recalcitrants are dragged in by the heels and compelled to 
submit to price fixing. 

It pointed out that the Miller-Tydings amendment prohibits 
horizontal price fixing and concluded that— 
when retailers are forced to abandon price competition they are driven into a 
compact in violation of the spirit of the proviso. 


» * * 
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Since the decision in the Schwegmann case the United States Court 
of Appeals for the Third Circuit in Sunbeam Corporation v. Wentling 
(192 F. 2d 7), decided November 1, 1951, in substance held that one 
who did not sign a price maintenance contract could not be subjected 
to the nonsigner provisions of State fair-trade law either as to sales 
made within the State or sales made to customers in other States, 
where interstate commerce was involved. 

A number of bills dealing with the subject of resale price mainte- 
nance have been introduced in the Eighty-second Congress. H. R. 

4592, H. R. 4662, and H. R. 6367 are pending before the House 
ae Committee. H. R. 5767 and H. R. 6184 are pending before 
the House Interstate and Foreign Commerce Committee. The 
principal purpose of the legislation proposed by these bills is to over- 
come the effect of the Schwegmann and Sunbeam decisions by re- 
enacting as an amendment to the Federal. Trade Commission and 
Sherman Acts the presently existing Miller-Tydings amendment of 
the Sherman Act with the addition of the nonsigner clause and with the 
provision that resale price maintenance contracts and the enforcement 
thereof against a signer or nonsigner shall not constitute a burden 
upon interstate commerce. 

The legal principle of the State laws concerning resale price mainte- 
nance and of these bills is not a mere authorization of contracts for the 
fixing of resale prices. That authorization now exists under the Miller- 
Tydings amendment as interpreted by the Supreme Court in the 
Schwegmann case. The new principle introduced by these bills is 
that the Congress shall specifically approve the so-called nonsigner 
clause. Thus, if the proposed legislation is enacted, a private contract, 
the provisions of which would be determined without public hearing 
and apart from any public supervision as to reasonableness, would b¢ 
made binding upon all dealers and the consuming public. 

In an effort to prescribe the freedom of business enterprise the 
courts have been circumspect in recognizing even the authority of 
Governments to fix the prices that businessmen shall charge. Such 
price fixing is invalid unless it is undertaken for a public purpose and 
by some specified legislative standard subject to judicial review. — In 
the State resale price maintenance laws and in the proposed legislation 
however, the power to fix prices is to be entrusted, not to a govern- 
ment, but to private persons; the purpose to be served by the pric 
fixing is whatever purposes these private persons may have, pre- 
sumbaly that of serving their own pecuniary interests rather than that 
of public interest; and the prices fixed are not to be tested for reason- 
ableness in accord with a legislative standard by any instrumentality 
public or private; nevertheless, a person who is not a party to this 
private contract is to be deemed guilty of unfair competition and 
subject to a suit for damages, or to a State criminal penalty, if he fails 
to observe the prices regardless of whether or not they are arbitrary 
or extortionate. 

Such a principle is unparalleled in Federal jurisprudence. Even 
if price cutting by distributors is regarded as involving serious public 
evils and thus calling for a public remedy, there is no justification for 
such a grant of power to businessmen to coerce their competitors. 

In granting to such private persons the power to fix prices, the 
proposed legislation goes much further than Congress saw fit to grant 
to the Federal Government itself in the National Industrial Recovery 
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Act of 1933. In that act consideration was given to labor and to the 
consuming public. There was always a representative of both who 
participated in the fixing of prices, while in the proposed legislation no 
consideration whatsoever is given to the interests of labor or the 
consuming public. 

Moreover, when the nonsigner clause is added to resale price 
maintenance, the effect is the de facto nullification of our Federal 
laws against horizontal conspiracy, notwithstanding the fact that the 
proposed legislation expressly prohibits horizontal price fixing. 
Nothing is more clearly established in Federal policy than the princi- 
ple that horizontal price fixing shall not be tolerated. The proposed 
legislation pays lip service to that principle, yet its effect would be 
that a minimum price fixed by contract with one retail distributor 
would become the minimum price for all other retail distributors of 
the manufacturer’s product who were placed upon notice of the 
existence of the contract. 

The rigidity and uniformity of the price would be exactly that of 
the most rigid horizontal price-fixing conspiracy; the level of the price 
would be likely to be at least as high as in a horizontal conspiracy ; 
and the public control over the reasonableness of the arrangement 
would be as nonexistent as in the case of a horizontal conspiracy. 
Thenceforward any group of distributors desiring to fix prices hori- 
zontally would be foolish to take the direct road to that end. Instead 
some one of their number should make a vertical contract with a 
supplier and then place the other members of the group on notice of 
the existence of the contract. Through this means the group could 
not only negate the objections of the Government but could actually 
use the courts as devices to enforce the arrangement. 

Following the organization of the Federal Trade Commission in 
1915 and prior to the passage of the Miller-Tydings Aet in 1937 the 
matter of resale price maintenance constantly recurred in unfair com- 
petition cases coming before the Commission, and the subject was 
involved in a number of investigations and hearings before the Com- 
mission. Upon appeal to the courts from orders of the Commission 
condemning resale price maintenance not only by means of contracts, 
agreements, and understandings between manufacturers and their 
customers, but also by methods involving conspiracies between manu- 
facturers, their distributors and customers “quite as effectual as agree- 
ments’’,' the Commission was sustained.? In one case the court re- 
marked that evidence and argument as to the evils of price cutting and 
selling below cost were unavailing as a defense, but “‘ were better ad- 
dressed to legislative bodies than to the courts’. And in the Dr, 
Miles case,* decided in 1911 prior to the creation of the Federal Trade 
Commission, the Supreme Court had specifically held that resale price 
maintenance contracts between brand owners and their distributors 
were illegal and in restraint of trade under the Sherman Act. 

As early as December 2, 1918, the Commission called the attention 
of Congress to the fact that in complaints coming before it the Com- 
mission enforced the law laid down by the courts in these cases, even 
though it operated inequitably in some cases, because both resale price 
Federal Trade Commission vy. Beechnut Packing Co. (257 U. 8. 441 (1922)). 

2 Federal Trade Commission v. Beechnut Packing Co. (257 U. S. 441 (1922)), Kobi v. Federal Trade Commis- 
ston (23 F. 24 41 (C. A. 2, 1927)). * 


3 Fills Pros. v. Federal Trade Commission (9 F. 2 
4 Dr. Miles Medical Co. v. Park & Sons (220 U. 8.3 


2d 481, 486 (C, A. 9, 1926)) 
373 (1911)). 
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maintenance and price cutting, under certain conditions, were used 
for unfair purposes in trade, and said: 


It is urged, and the Commission believes with reason, that it would be unwise to 
vest with the manufacturers of articles the right, without check or review, both 
to fix and compel the maintenance of resale price * * *. It is similarly urged 
that manufacturers should be protected in their good will created by years of fair 
dealing and of sustained quality of merchandise * * *. There must be a 
common ground wherein the rights of “ve purveyor and customer may be 
fully secured and equity done toall * * 


On June 30, 1919, the Commission again called the attention of 
Congress to this situation.® 

In 1927 the Commission began, and subsequently made, an exten- 
sive inquiry into the subject of resale-price maintenance. The first 
report resulting from this study was made to the Congress on January 
30, 1929, and the second on June 22, 1931.’ 

In these reports the Commission expressed its opposition to legisla- 
tion permitting resale price maintenance on the ground that the 
alleged evils it was designed to meet had been greatly exaggerated; 
that the fixing of resale prices would lead to substantial abuses; and 
that these abuses could not be avoided short of governmental control 
over the prices fixed. 

On April 14, 1937, the Commission wrote the President, in response 
to his request for a recommendation on the then pending Miller- 
Tydings bill (S. 100, H. R. 7472), in part, the following: 

The Tydings-Miller bill would amend the antitrust laws so as to legalize 
contracts and agreements fixing minimum resale prices for goods sold in interstate 
commerce and resold within the jurisdiction of any State where such contracts 
or agreements as to intrastate commerce have been legalized. A number of 
States now have such statutes. 

Many of these State laws and the Tydings-Miller bill are directly and irrecon- 
cilably in conflict with the present Federal law on resale price maintenance. 
Public policy since the passage of the Sherman Antitrust Act in 1890 has been 
— to resale price maintenance. 

“he position taken by both proponents and opponents of resale-price mainte- 
nance are based on the belief that such maintenance of prices will limit retail 
competition * * *,. ‘Thereal crux of the question, therefore, is whether injury 
done to the consumers’ interests through the elimination of dealer competition 
with respect to price-maintained articles would be greater than the damage now 
alleged to be done to the interests of manufacturers and distributors of trade- 
marked, nationally advertised brands when they are used as leaders. Neither 
injury is capable of exact measurement, but, in the opinion of the Commissio: 
the potential damage to consumers through price fixing would be much greater 
than any existing damage to producers through this form of price cutting. 


This report was transmitted by the President with his letter of Apri! 
24,1937, to the Congress. Among other things, the President stated: 

The present hazard of undue advances in prices, with a resultant rise in the cost 
of living, makes it most untimely to legalize anv competitive or marketing practice 
calculated to facilitate increases in the cost of numerous and important articles 
which American householders, and consumers generally, buy. 

rl’ 7 4 2 r - 7 ° 

The Commission was represented upon the Temporary National 
Economic Committee. The final report of that committee, made 
public in 1941, contains a recommendation regarding the -Miller- 
Tydings amendment which was concurred in by the Commission’s 
representative as follows: 

The Miller-Tydings Enabling Act, which legalizes resale-price-maintenanec 
contracts in interstate commerce, results in some of those economie and social 


5 Resale Price Maintenance, H. Doc. No. 1480, 65th Cong., 3d sess. 
* Resale Price Maintenance, H. Doc. 145, 66th Cong., Ist sess. 

7 H. Doe. No. 546, parts I and II, 70th Cong., 2d sess. 

*S. Doc. No. 58, 75th Cong., Ist sess. 
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practices to be expected from private price-fixing conspiracies. The legal sanc- 
tion of such practices tends to undermine the basic tenets of a competitive 
economy, and introduces rigidities into the pricing of certain goods which restrain 
trade. Consequently we recommend to the Congress the repeal of the Miller- 
Tydings Enabling Act. 


On April 25, 1939 ,the Commission began and thereafter made 
a second very extensive investigation of resale price maintenance, 
covering the effects thereof on prices, margins, profits and competi- 
tive conditions in the manufacturing, wholesaling, and retailing of 
price-maintained and non-price-maintained articles since the enact- 
ment of the Miller-Tydings Act. The results of this investigation 
are contained in the Commission’s report on resale price maintenance 
submitted to the Congress December 13, 1945. The general conclu- 
sions of this report are adverse to the resale price maintenance prin- 
ciple. In part they are as follows: 


1. Minimum resale price maintenance was originally advocated by manufac- 
turers of highly individualized, trade-marked, trade-named, or branded products 
as a means of protecting them from unrestrained price cutting among dealers to 
whom the products were sold outright. When finally enacted by the States, and 
by the Congress, however, its enactment was urged almost entirely by a few well- 
organized dealer groups as a means of eliminating price competition both of dealers 
using the same methods of distribution and of dealers using new and different 
methods of distribution. 

2. Leader merchandising, for the control of which resale price maintenance was 
advanced, is a form of price competition that obviously may be used for unfair or 
deceptive trade purposes, particularly when used by large concerns to eliminate 
weaker competitors. As a corrective of objectionable features of price competi- 
tion, however, resale price maintenance makes no distinction between price com- 
petition that is economically unsound or is unfairly used in trade, and price 
competition that is economically sound and in the public interest because it results 
in adequate service to the public at prices consistent with differences in consumer 
service rendered by dealers using different methods of distribution. 

3. Both State and Federal resale price maintenance laws are entirely permissive 
in their application to manufacturers, merely granting permission to them to place 
their identified products under price maintenance if they so desire. In practice, 
however, resale price maintenance serves as 2 focal point for dealer cooperative 
effort to bring pressure to bear on manufacturers to place products under price 
maintenance at prices vielding dealer margins satisfactory to cooperating organ- 
ized dealer groups. In some lines of trade, where the individual manufacturer has 
faced strongly organized dealer group pressure, the extent of his freedom of choice 
as to whether he will place his brands under resale price maintenance has been 
extremely limited. 

4. Commodities to which resale price maintenance is most extensively applied 
are those possessing distinctive characteristics in the minds of customers. In- 
cluded among such commodities are the following: Proprietary articles produced 
under secret formulas or under the protection of patents or copyrights so that 
the manufacturer can determine whether there shall be duplicates of them on the 
market; trade-marked, branded or otherwise identified products that are ad- 
vertised directly to consumers so that there is developed a widespread belief that 
they are superior to less-well-known competing brands in quality, construction or 
performance; products that are so trade-named and advertised as to conceal from 
the majority of consumers the fact that identically the same substance, or article 
of equal quality, may be purchased under other names, and often at distinctly 
lower prices; and standard articles and specialties sold under well-known brands 
that over long periods have come to stand in the minds of consumers as marks 
of a particular degree of quality, mechanical excellence, durability, ete. As to 
such commodities, the question arises as to how far the distinctive characteristics 
may be developed and still leave the commodity in the free and open competition 
required by the law as a prerequisite to its price maintenance. 

* * . . * * * 

6. Application of resale price maintenance, especially with respect to staple 
articles, has been fostered in certain industries where production is largely con- 
centrated in the hands of a few manufacturers, as in the case of surgical dressings, 
or where a large number of manufacturers are organized in closely-knit trade 
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association groups, such as in proprietary drugs and medicines, and in certain 
lines of grocery items including some soap products, cooking oils, and firearms. 
When such associated groups of manufacturers face strongly organized trade 
groups of dealer proponents, conditions are especially favorable to the adoption 
of resale price maintenance. The legalization of resale price maintenance un- 
questionably has fostered the formation of such cooperating trade association 
groups both among manufacturers and among retail dealers. 

7. Maintenance of minimum resale prices has been more extensively applied 
in the drug, toilet goods, cosmetics, liquor, and sporting-goods trades than in 
any other lines covered in this inquiry. This is due in part to the individuality 
lent to such products by branding, national advertising, proprietary secret 
formulas, and the like, and in part to the existence of strong cooperating trade 
groups of manufacturers, wholesalers, and retailers. Among manufacturers of 
surgical supplies, a cooperating group of large companies fixed by agreement the 
specific prices at which their products should be sold by themselves and their 
wholesalers to large users, and carried the system of maintaining noncompetitive 
prices among their products all the way to the small retail purchaser by placing 
retailers under contract to maintain prices that are uniform for the same products 
made by the different leading manufacturers. 

* * * * * ~ * 

9. For these nationally advertised brands of drug-store merchandise that were 
covered in the Commission’s survey, the effect on consumer prices most often 
noted was that the prices of chain stores, department stores, and certain inde- 
pendent stores that were selling below the minimums set by resale price main- 
tenance contracts in resale price maintenance territory were obliged to increase 
prices. Individual druggists, reporting from memory, on the other hand, generally 
reported some price decreases in the same territory. Thus, whether a given 
customer paid a higher or a lower price under resale price maintenance would 
depend on whether he purchased from a store that was obliged to increase prices 
or from a store that voluntarily decreased prices after resale price maintenance 
went into effect. While this was happening in the resale price maintenance 
territory, the trend for the same brands in non-price-maintenance territory often 
was downward in all types of stores. 

* * * * * * * 

18. One of the principal arguments advanced for the legalization of resale price 
maintenance was that it was needed to enable manufacturers to control undesir- 
able leader merchandising and ‘‘sales below cost.’’ Proponents emphasized ex- 
treme price wars and the impression was created that before resale price mainten- 
ance became effective many nationally advertised brands were sold, especially by 
chain stores and ot er large distributors, at or below invoice cost. In general, 
sales below invoice cost are exceptional. The records of chain stores, department 
stores, and supermarkets examined in the present inquiry indicate that although 
the average prices of such large distributors often were lower than those of inde- 
pendent stores before resale price maintenance became effective, those lower prices 
yielded substantia! average gross margins over invoice cost of goods in all market 
areas visited. 

After resale price maintenance became effective the price advances forced upon 
large distributors, especially for a number of brands handled by the drug tradi 
vielded larger gross margin percentages to large retail distributors than to indi- 
vidual drug stores as a class in the same markets, although the latter, in general, 
sold the brands at higher prices than the former. Thus, it would seem that the 
large distributors had a real advantage in pricing their goods, possibly because 
they purchased in larger quantities directly from manufacturers whereas small 
retailers were purchasing in smaller quantities from wholesalers and paying higher 
prices. 

19. An important defect in the Tydings- Miller Act is that the right to enter into 
minimum resale price contracts is not explicitly limited to the brand owner or to a 
distributor authorized by him to place the manufacturer’s product under such 
contracts. In those States having laws which also omit this explicit limitation, 
the resale price maintenance contract has been used in attempts by cooperating 
groups of wholesalers, or of both wholesalers and retailers, to fix prices to be 
maintained for branded goods without the consent, and sometimes against the 
will, of manufacturers or producers who own the brands. Such wholesaler- 
retailer contracts likewise are being interpreted by some groups as enforceable 
under the nonsigner clause, likewise without the consent or assistance of the brand 
owner. So used, resale price maintenance obviously may be perverted from its 
announced purpose of protecting the brand owner's interest against unrestrained 
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dealer price covnpetition, and be made the means of effectuating price enhance- 
ment and restraint of dealer competition by horizontal agreements among dealers, 
the existence of which may be difficult to prove. 

20. As the result of its investigations in antitrust eases, the United States 
Department of Justice has stated that, as an amendment to the antitrust laws, 
the Tydings-Miller Act does not serve the purposes which were urged upon 
Congress as a reason for its passage in that it sanctions arrangements inconsistent 
with the purpose of the antitrust laws, and becomes a cloak for many conspiracies 
in restraint of trade which go far beyond the limits established in the amendment. 
The conclusion of the Department of Justice is that the actual effects of resale 
price maintenance have been those which are to be expected from private price- 
fixing conspiracies unregulated by public authority, whether or not they enjoy 
the sanction of law. The Department has further stated it to be its belief that 
if its Antitrust Division had sufficient men and money to examine every resale 
price maintenance contract written under State and Federal legislation, and to 
proceed in every case in which the arrangement goes beyond the authorizations 
of the Tydings-Miller amendment, there would be practically no resale price 
maintenance contracts, and that, in the absence of such wholesale law enforce- 
ment, the svstem of resale price legislation fosters restraints of trade such as 
Congress never intended to sanction. 

The Federal Trade Commission, which shares with the Department of Justice 
the function of enforeing the antitrust laws, likewise finds both its personnel and 
funds insufficient to adequately investigate and proceed in all matters involving 
possible use of resale price maintenance contracts in violation of law. 

21. The essence of resale price maintenance is control of price competition. 
Lack of adequate enforcement of the antitrust laws leaves a broad field for the 
activities of organized trade groups to utilize it for their own advantage and to 
the detriment of consumers. The expenses of State and local fair trade com- 
mittees, all of which are trade-managed and trade-financed, tend to increase or 
to prevent decreases in distribution costs. Manufacturers and dealers alike con- 
tribute to the expense of these committees for shoppers and investigators to obtain 
evidence of violations of prices and to pay lawyers employed by the committees 
in prosecution of cases. Manufacturers Joining in such proceedings for the en- 
forcement of their contract prices likewise must incur additional investigational, 
legal, and other expense, and accused dealers must either supinely fall into line 
or incur similar legal and other expense and loss of time in contesting cases before 
courts whose dockets already often are overcrowded to the point where further 
appropriation of public funds becomes necessary to expedite the handling of 
cases. The net result in enhancement and maintenance of high living costs is 
no less real because it is concealed in the prices at whi goods reach the con- 
sumer in such a way that it is not subject to direct measurement. 

* ~ * * 7 7 * 





24. In 1931, when the Capper-Kelly bill was under consideration in the Con- 
gress, the Commission pointed out that effective supervision in the public interest 
of prices maintained by contract for a multiplicity of products to which resale 
price maintenance might be applied would present very great, if not insurmount- 
able difficulties, as well as probably be a poor substitute for dealer competition as 
an effective regulator of prices to consumers. It was also pointed out that under 
resale price maintenance without Government regulation, competition among 
manufacturers would be the only remaining regulator of consumer prices with 
respect to price-maintained articles. In its previous reports, going back as far 
as 1918, the Commission has pointed out that both price competition and the 
maintenance of prices may be used for unfair purposes in trade. 

25. Both the results of the Commission’s present special study of the operation 
of legalized resale price maintenance and information developed over a period of 
many years in connection with complaints strongly confirm these earlier con- 
clusions and point to the further conelusion that in the absence of effective 
Government supervision in the public interest, resale price maintenance, legalized 
to correct abuses of extreme price competition, is subject to use as a means of 
effecting enhancement of prices by secret agreements and restraint of competition 
by coercive action on the part of interested cooperating trade groups of manu- 
facturers, wholesalers, and retailers in such wavs and to such an extent as to 
make it economically unsound and undesirable in a competitive economy. 

As stated at the outset of this report, the maintenance of retail prices at a fixed 
and uniform level, prior to the passage of the Tydings-Miller amendment, was 
against the policy of the antitrust laws, and prior to the enactment of said amend- 
ment, a contract aimed at obtaining this result was illegal. The purpose of this 
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amendment, as this report shows, is not to legalize contracts whose object is to 
prevent predatory price cutting for an ulterior purpose. The antitrust laws do not 
condemn such contracts. The Tydings-Miller amendment legalizes contracts 
whose object is to require all dealers to sell at not less than the resale price 
stipulated by contract without reference to their individual selling costs or selling 
policies. The Commission believes that the consumer is not only entitled to 
competition between rival products but to competition between dealers handling 
the same branded product. 

In our opinion economic conditions are not the same at the present 
time as existed in 1937 which prompted the enactment of the Miller- 
Tyding Act. At present there is no necessity for the Federal resale 

rice maintenance legislation with respect to interstate commerce. 
‘urthermore, the Congress has already pointed the way toward 
elimination of the evils, which sponsors of the Miller-Tydings Act 
sought to remedy, through legislation prohibiting price discrimination 
and other unfair methods of competition. It is the elimination of 
these evils rather than legislation legalizing price fixing which will 
minimize the inequities between the smaller businessman and his more 
powerful competitor. 

Now, Mr. Chairman, that completes the statement that I have 
been authorized to make on behalf of the entire Commission, all five 
Commissioners. The remaining part of our prepared statement Dr. 
Blair will present. Dr. Blair is Assistant Chief Economist of the 
Commission, and his part of the statement represents the views of 
four Commissioners. 

Mr. Priest. The statement you have made represents the opinions 
of the entire Commission, as | understand it. 

Mr. Cassepy. Yes, sir. 

Mr. Priest. I presume it would be better, since Dr. Blair will 
present it from the economist’s viewpoint, and you have presented the 
legal aspects, that any questions the committee may desire to ask 
should be asked of you at this time, and then let Dr. Blair proceed, if 
that is proper. 

Mr. Cassepy. If I may offer a suggestion, any way you do it will 
suit us, Mr. Chairman, but I think there is a mixture of economics and 
law in both statements, and if you would receive the entire statement 
first and then question both of us, I think it would save a good deal 
of time. 

Mr. Priest. That is entirely agreeable, I am sure. Dr. Blair, 
you may proceed. 


STATEMENT OF DR. JAMES M. BLAIR, ASSISTANT DIRECTOR 
AND CHIEF, DIVISION OF ECONOMICS, FEDERAL TRADE COM- 
MISSION, WASHINGTON, D. C. 


Dr. Buarr. Mr. Chairman, the remainder of the statement is not 
as long as the previous part. 

While the Commission is opposed to the resale price maintenance 
laws, it is not blind to the economic practice which was primarily 
responsible for their existence. That practice is price discrimination. 

Although there were other forces at work, the resale price mainte- 
nance laws were principally a defense effort on the part of small mer- 
chants designed to protect themselves against the invasions by the 
chain stores during the early thirties. According to figures published 
by the Department of Commerce, chain stores and mail-order houses 
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increased their share of total retail sales from 21 percent in 1929 to 
27 percent in 1933. 

Mr. Chairman, might I interpolate and add that that is an increase 
of 6 percentage points in a period of about 4 years, or a rate of increase 
of about 1% percent a year. Had that trend continued, the chain 
stores and mail-order houses would today be doing not 27 percent, 
but over 50 percent of the total retail sales of the United States. 

Mr. Priest. Since you have interpolated there, may I also ask one 
question at that point. Is the percentage volume, percentage today 
about the same as it was in 1933? 

Dr. Buair. No, sir. The upward trend has been arrested, due 
partly, we think to the enactment by Congress of a law against what 
we consider to be the root of the problem, namely, price discrimina- 
tion. The highest proportion reached by the chain stores and mail- 
order houses was in 1933. In 1935 the figure was 25 percent. A 
year later, the Robinson-Patman Act was enacted, and in no year 
since that time has the percentage figure risen as high as 25 percent; 
and in recent years it has tended to remain about the level of 21 
percent. 

Mr. Priest. Thank you, sir. I am sorry to interrupt your state- 
ment, but I did want that at this point in the record. 

Dr. Buarr. During this period, that is, the period of the great de- 
pression, from 1929 through 1933, thousands of independent druggists, 
grocers, and other small merchants closed their doors. <A significant 
portion of these casualties can be traced directly to the discriminatory 
practices of the chain stores. Some idea of the character and extent 
of these discriminations can be gathered from the findings of the 
Federal Trade Commission in its chain-store investigation, Seventy- 
fourth Congress, first session, which, | might say in passing, encom- 
passed 34 volumes: 

1. That it had been the persistent policy of the chain stores to 
seek out and demand special and unwarranted price concessions on 
the goods they bought; and 

2. That the chains in many instances discriminated in the resale of 
merchandise by maintaining higher prices in localities where competi- 
tion was absent or weak and cutting prices aggressively in those locali- 
ties where aggressive competition was encountered. 

In the final report of the investigation, submitted on December 14, 
1934, the Commission summarized the results of a statistical survey 
which it had undertaken of the extent of special discounts and al- 
lowances made to chain stores as against those made to independent 
wholesalers. For the purpose of the survey, special discounts and 
allowances were defined as— 

All those forms of allowances made to distributors not appearing on the face of 
the invoice. 

On the basis of reports received from several hundred manufacturers 
of drugs, groceries, and tobacco, covering their sales and allowances 
to a large number of selected distributors in each of two successive 
years, the Commission concluded that— 


The chains apparently benefit to a much greater extent than the wholesalers 
from these special discounts and allowances. The Commission’s figures inaicate 
that more manufacturers make allowances to chains than make such allowances 
to wholesalers, and the proportion of chain accounts carrying allowances was far 
ereater than the proportion of wholesale accounts * * * (p. 57). 
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Speci®eally, the Commission found that the total allowances 
granted by the drug manufacturers surveyed amounted to $3,798,000, 
of which $2,848,000, or 75 percent, went to drug chains, with of course 
only 25 percent going to the independent wholesalers; total allowances 
by the grocery manufacturers amounted to $6,439,000, of which the 
grocery chains received $5,840,000, or 91 percent; and total allow- 
ances made by the tobacco manufacturers amounted to $6,928,000, 
of which the tobacco chains received $6,122,000 or 88 percent. Ex- 
pressed as a percentage of sales, allowances received by chains were 
several times those obtained by the independent wholesalers. Thus, 
in 1930 the rate of special allowances on total sales for drug chains 
was 5.19 percent, as compared with only 1.11 pere ent for independe nt 
drug wholesalers; for grocery chains, the rate was 2.02 percent, as 
compared with 0.91 percent for grocery wholesalers; ‘and for tobacco 
chains, the rate was 3.57 percent, as compared with 0.71 percent for 
tobacco wholesalers. Here it should be noted that a rate of 2 or 3 
percent on sales for any item with a high turn-over such as drugs, 
groceries, or tobacco products, represents a very significant competi- 
tive advantage.' 

Numerous specific examples of discriminations granted to chain 
stores were cited in hearings before the so-called Patman committee 
of the Seventy-iourth Congress. For example, these hearings list 
the discounis, rebates, additional compensation, and allowances made 
to Liggett Drug Co., amounting to $797,386, in 19342 Similarly, a 
witness testified that the special allowances made available by manu- 
facturers to the United Drug Co. amounted to about 4 percent of its 
total business.* 

During the late 1930’s, following the enactment of the Robinson- 
Paitman Act, the Commission proceeded to challenge discrimi vations 
practiced by the American Optical Co.’ and Bausch & Lomb Optical 
Co.° Those discriminations required small-business men to pay prices 
25 percent higher than the prices big dealers were required to pay. 
Under the Robinson-Patman Act the Commission ordered those 
discriminations stopped. In amore recent case the Commission found 
that one large merchandiser distributing items competitive with those 
sold in retail drug and grocery stores had been able to buy those items 
at discriminatory prices. The discriminations in some of the instances 
were so great that the independent merchants were found to be paying 
prices 33 percent higher than this large favored merchandiser. The 
Commission ordered that the practices upon which these diserimina- 
tions were based by discontinued.’ 

These and numerous similar examples, together with the aanete- 
hensive findings of the Commission itself, make it abundantly clea 
that during the 1930’s chain stores were receiving price discriminations 
of such magnitude as to give them an insurmountable competitive 
advantage over independent merchants. No matter how efficient 
they might be, the independent merchants could not possibly com- 
plete against a rival which was gaining the benefit of such widespread 
concessions on its merchandise. 

1S. Doe. No. 58, 75th Cong., Ist sess., p. 58. 

274th Conz., Ist sess., hearings before the special committee on “Investigation American Retail Federation 
and Investigation of the Trade Practices of Big Scale Buying and Selling,’’ H. Res. 203 and 239, 1938. 

3 Ibid., No. 2, pp. 74-80. 

*Tbil., p. 58. 

128 FP. C., 169. 


$22 F. , , 186, 
te F Docket No 1933, 
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In its report on the chain-store investigation the Commission 
found: 

An important aspect of chain store price policy is the frequent use of leaders 
consisting Of specially low-selling prices on particular items. A large part of the 
prevalent public belief that chain-store prices are lower than those of independents 

as its root in that poliev.* 

The economic significance of the loss-leader practice and the price 
discriminations from which the practice stemmed, and without which 
its widespread and general use could not continue, was discussed not 
only in the Commission's report to Congress on its chain-store investig- 
ation but also in other reports recently submitted to the Congress. 
For example, on April 18, 1951, in a report to the Senate Committee 
on the Judiciary, the Commission called attention to the deleterious 
effects upon small business flowing from price discriminations. In 
that report the Commission stated 

Discriminatory selling has long been recognized as a practice ich works to 
the advantage of big business and toward the destruction of small business 
Discriminatory selling has thus long been recognized as a practice which works 

i two wavs toward the creation of monopols First, discriminatory selling is a 
practice by which large sellers destroy smaller competing sellers. This is true 
whether or not the large seller intends any injurv to his smalier rivals. Second, 
discriminatory selling results in advantageous purchase terms to big buyers and 
in disadvantageous purchase terms to the small buyer 

When large sellers are not permitted to discriminate in- price 
between purchasers located in different communities, with the effect 
of smothering a small seller operating in only one of them, or when 
they are not permitted to discriminate between large and = small 
buvers competing in the same community, the hardest kind of com- 
petition will result. This is the kind of competition which places 
upon sellers the necessity of lowering prices generally in order to sell 
at all. To relieye sellers from this necessity and permit them to 
discriminate in price results in the softest kind of competition 

As a result of the widespread price discriminations of the thirties, 
small business, faced with the threat of imminent extinction, sought 
to obtain protective legislation. This is secured in two forms—the 
resale price maintenance laws and laws against price discrimination 

The Federal Trade Commission disapproves of one of these two 
forms of protection, resale price maintenance, and. approves of the 
other, the Robinson-Patman Act. Essentially, it is opposed to the 
former on two grounds: first, it is a price-fixing measure, giving 
manufacturers the right to fix the exact level of retail prices; and sec- 
ond, it ignores the question of efficiency. The Commission approves 
of the Robinson-Patman Act on precisely the opposite grounds: first, 
the Robinson-Patman Act gives to no one the power to fix prices but 
merely provides that they shall be reasonably equal as made by a 
single seller to different buyers; and second, it does not ignore the 
question of efficieney, but, rather, permits discriminations based on 
savings Ln costs. 

With regard to the first consideration resale price maintenance laws, 
as heretofore pointed out, are price-fixing measures. They give to 
private individuals the right to fix prices at all levels of trade without 
providing protection for the public interest. In effect, they confer 
upon private individuals rights and powers not even delegated to 
publie bodies. 


*FTC Chain Store Investigation, op. cit 
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In contrast the Robinson-Patman Act is not a price-fixing measu 
It does not give to the manufacturer, or to the distributor, the rig}) 
to fix the price at which goods shall be sold. Rather, it places seller. 
under an obligation—the obligation to treat all buyers on more or Jes. 
equal terms. 

Thus, resale price maintenance, by conferring upon producers 
right which enables them to secure the same objective as would resi! 
from a horizontal conspiracy, has the effect of injuring competitio: 
In contrast, the Robinson-Patman Act, by putting all buyers on much 
the same footing, has the opposite effect of promoting competition 

With regard to the second consideration, that of efficieney, there js 
no cost defense under the resale price maintenance laws. It is « 
normal tendency for manufacturers to seek as widespread a distribu 
tion of their product as possible. Hence, under resale price mainte- 
nance, they generally tend to set their resale prices at sufficiently hig! 
a level as to enable the most inefficient distributors to remain in busi- 
ness. 

Under resale price maintenance, there is not sufficient incentive fo: 
a merchant to go to the trouble of doing all of the things necessary to 
cut costs. There is not sufficient incentive for him to strive for 
greater productivity out of his employees, to keep a careful inventory 
control, to eliminate nonproductive operations or to carry on similat 
cost-cutting operations, when the retail price at his store can be no 
lower than the retail price at the most inefficient store and he knows 
that at the other stores the prices will be no lower than his. 

In this sense, the resale price maintenance laws are anti-efficienc) 
measures. And, by the same token, they are anticonsumer measures 
They represent the negation of the spirit of enterprise under which the 
man who builds a better or cheaper mousetrap is entitled to have the 
world beat a path to his door. Just as Henry Ford was permitted and 
encouraged to pass on to the consumer the benefits of the mass 
production system, so also should the independent druggist who wants 
to improve his efficiency and thereby gain a bigger trade be permitted 
to do so. 

In contrast to the resale price maintenance laws, the Robinson 
Patman Act does recognize the principle of efficiency. Under tha’ 
act, the cost defense is a complete defense. That is to say, it permits 
price discriminations which reflect savings in costs. Section 2 (a) o! 
the Clayton Act, as amended by the Robinson-Patman Act, reads 
Provided, That nothing herein contained shall prevent differentials which mak: 
only due allowance for differences in the cost of manufacture, sale, or deliver) 
resulting from the differing methods or quantities in which such commodities ar 
to such purchasers sold or delivered. 

In short, the one form of protection obtained by small business 
resale price maintenance, may be said to be anticompetitive and anti- 
efficiency, whereas the other, the Robinson-Patman Act, may be saic 
to be procompetitive and proefficiency. 

Mr. Priest. Dr. Blair, before the general questioning begins, | 
wonder if you could give us a definition of chain stores as used in th: 
statistics and reports you have given here. In other words, I ask tha! 
question for this reason: Would Macy's, which operates several de 
partment stores, be classified as a chain store under this investigatio) 
that was conducted? 
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Dr. Buatr. I do not have the 34 volumes with me, sir, but it is my 
belief that the investigation would have included Macy’s as a chain 
store, if Macy’s, at the time the investigation was conducted, had 
operated seve ‘ral different stores in different areas or communities. 

Mr. Prrest. Would it—and I am asking this “ stion just to get it 
pinned down here, if we can—would it include, for instance, Wood- 
ward & Lothrop’ s here in Washington who operate a store in Wash- 
megton and one in Bethesda, or the Hee ht Co., which operates stores in 
Washington and Silver Spring? Would it include stores of that kind? 

Dr. Buarr. I do not believe so, sir. The investigation was pri- 
marily directed at chain stores such as A. & P., Safeway and Krogei 
in the grocery field, and in the drug field United Drugs, Whelan’s; in 
the tobs acco field, United Tobacco Stores, and companies of that kind 
| do not believe it covered those department stores which operated 
only one or two, you might say, branches in nearby vicinities. 

Mr. Priest. That was my own judgment, but I] wanted to be sure. 

Mr. McGuire. Dr. Blair, is it not a fact that the State fair-trade 
laws were responsible for the arrest of the trend of business from the 
small merchant to chains because the small merchant was able to com- 
pete with the chains on an equal basis? 

Dr. Buarr. Unfortunately, it is impossible to determine how much 
of the credit for that very, in my opinion, desirable showing should be 
attributed to the fair-trade laws and how much to the Robinson. 
Patman Act. Certainly the fair-trade laws did play a part in arresting 
the trend toward increasing concentration of retail sales. At the same 
time, the Robinson-Patman Act was in effect during that time and we 
believe—at least | believe, and | think this represents the view of the 
majority of the Commission—that the practice toward which the 
Robinson-Patman Act was directed was the practice which more than 
anything else had been responsible for the mushrooming growth of the 
chain stores during the early 1930's. 

Mr. McGuire. At one point in the letter that the Federal Trade 
(Co Zmission sent to this committee, under date of February 5, it is 
stated: 

At present there is no necessity for resale price maintenance legislation with 
respect to interstate commerce. 

This implies, does it not, that such legislation has been necessary, in 
the past at least? 

Dr. Buarr. Mr. Cassedy could answer that question better than I 
It certainly would be my offhand impression that the Commission's 
record on the fair-trade laws is so clear and reaches back so far in 
history that if any such inference could be drawn from this statement, 
there must have been an unfortunate wording of the sentence. Cer- 
tainly the Commission has been against 

Mr. McGuire. Since 1930? 

Dr. Bruatr. Oh, since before then. The Commission’s position 
on this practice goes back for many, many years; It goes back to the 
early 1920's. 

Mr. Cassepy. May I supplement that answer? 

What Dr. Blair savs I agree with. It may be that the wording of 
the letter may have indicated the inference that you drew, but I have 
here copies of the various reports that the Commission has made 
throughout the vears. Some of them are out of print. With the 
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permission of your chairman and your committee, I should like to 
leave them with your committee to use as vou see fit. 

Mr. Priest. We shall be very happy to have them in the files. 

Mr. Cassepy. They all show a consistent policy against resale price 
maintenance legislation. 

(The reports referred to were filed with the committee. ) 

Mr. McGuire. Do you feel that fair-trade prices have resisted 
inflation far better than any other prices? 

Dr. Buarr. Being an economic question, I cannot shift that one to 
Mr. Cassedy. As the candidate for public office savs, “Lam glad you 
asked me that question’’——— 

Mr. McGurre. With tears in his eves. 

Dr. Buatr. Yes, with tears in his eves. 

The fact of the matter is, Mr. Congressman, we do not know 
Our last report on the subject of resale price maintenance, an 872 page 
volume, was issued in 1945. It covered the late 1930’s and early 
1940’s. That is, it covered the period between the enactment of the 
fair-trade laws and most of World War II. 

We have not had the resources to continue and keep up to date 
the basic data which we obtained for that base period and presented 
to the Congress in the report. Insofar as the effect on inflation is 
concerned, the figures contained in this report show that subsequent 
to the enactment of fair-trade laws, prices paid by consumers tended 
to rise 

I have here a table which summarizes on one page some of the 
data which are spread over a number of pages of the report. With 
vour permission, | should like to read you just a few examples which 
bear on the subject of the change of price following the enactment of 
fair-trade laws. This is, in effect, a before-and-after type of survey, 
before fair trade and after. 

Taking first the large cities, in chain stores the price of a beauty 
cream rose 9.6 percent after fair trade, in department stores, it rose 
11 percent. 

Cold salves rose 8.1 percent in chain stores and they rose 9.3 
percent in department stores. 

Shave cream rose 6.8 percent in chain stores and 6.1 percent in 
department stores. 

Tooth paste and tooth powder rose 6.7 percent in chain stores 
and 11 percent in department stores. 

Tooth brushes rose 5 pereent in chain stores and 6.1 pereent in 
department stores. 

There are two items which showed decreases, laxative pills and 
tablets decreased in chain stores by 1.3 percent and headache reme- 
dies —for reasons unknown to me—declined 6.5 percent following the 
imposition of fair trade. 

Much the same results are to be found in medium sized cities 
namely that in chain stores and department stores the prices tended 
to increase. 

At the same time, I wish to make it abundantly clear that the 
figures show no noticeable increases in price in the neighborhood or 
independent drug stores, following the imposition of fair trade. 

Hence, the implications of this table are that following fair trade 
the buyer who wished to shop around and go to a chain store or go 
downtown to a department store paid higher prices than before fair 
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trade laws were enacted, but that if he were dealing with a neighbor- 
hood independent store, he paid about the same price as before. 
(The statistical data referred to follow: ) 


Percentage change in prices of selected drug articles following adoption ¢ 
resale price maint enance 


Department 


Product “hain stores 
stores 


Large cities: 
Beauty cream 
Cold salves 
Shave cream 
Tooth paste and tooth powder 
Tooth brushes_. 
Cod liver oi] 
Magnesia, saline laxatives 
Face powder 
Shampoo, hair tonic 
Laxatives pills and tablets 
Headache remedies 
Medium-size cities: 
Beauty cream 
Cold salves 
Shave cream 
Tooth paste and tooth powder 
Tooth brushes 
Cod liver oil 
Magnesia, suline laxatives 
Face powder 
Shampoo, hair tonic 
Laxative pills and tablets 
Headache remedies 


No data 
2 No change. 


Source: Compiled from Federal] Trade Commission, Keport o 
%, inclusive, and 30 and 31, pp. 643-701 


Mr. McGuire. As Al Smith used to say, “Let us look at the record.” 
Do not your statistics prove that under fair-trade laws, people had 
fewer headaches? 

Dr. Buatrr. That is a possible implication, Mr. McGuire. 

Mr. McGuire. I have one more question. Are you aware that 
comprehensive research has shown that fair-trade prices in the drug 
field have risen only 5.5 percent since 1939 as compared to the over-all 
increase In cost of hei ing of 87.6 pereent? 

Dr. Biarr. In that connection, I should like to go back to a bit 
of personal history. At one time I wrote an extensive history of the 
price behavior of practically all commodities, during the period im- 
mediately following the outbreak of World War I]. The period cov- 
ered wasfrom August 1939 when the Germans invaded Poland to Pearl 
Harbor. As compared to August 1939 the prices of farm products 
at the time of Pearl Harbor had shown the greatest percentage in- 
crease. The immediate conclusion which suggested itself was that 
the farmers “3m gained more from that inflationary period than any- 
body else. Ye ‘that conclusion had to be te mpe ‘red with the realiza- 
tion that pee the base period farm prices were at a very low level. 
When that was taken into consideration, what would appear to be an 
obvious conclusion had to be modified. 

I am just making this observation because 1 think it has a parallel 
in these studies that you have just cited, studies which have been very 
carefully prepared and which I am not questioning in any way. 
Prior to the base period of these studies, the fair-trade laws had alre ady 
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been in effect for some time and the manufacturers and dealers }\< 
already had ample opportunity to raise their margins. Consequeni|y 
it would have been very surprising if these margins and prices |ai 
shown much of a further increase above their existing levels. 

The moral of what I am saying is that percentage changes show 
always be examined in view of the circumstances prevailing in the base 
period. 

Mr. McGuire. Do you agree with me that the small-business man 
is going through a rugged period right now? 

Dr. Buarr. Sir, the whole implication of everything that has been 
contained in this part of the report has been to the effect that smal| 
business needs and must have effective protection against the preda- 
tory practices which gave every sign and indication during the 1930's 
of leading to the complete destruction of small business. 

Mr. McGuire. How do you account for the fact that all the small- 
business men in my district want this bill? 

Dr. Buarr. Any answer to that question would involve a certain 
amount of surmise and conjecture on my part. Perhaps part of the 
answer is to be found in the fact that the type of remedial legislation 
that they hear most about is the fair-trade laws. They do not hear 
as much about the Robinson-Patman Act although they are very 
much in favor of that act. To many of them the Robinson-Patman 
Act may seem somewhat distant and far off as compared to thie 
immediate benefits which they know they can secure under fair- 
trade laws. 

As I said before, there is no way of determining how important 
the fair-trade laws were as compared to the Robinson-Patman Act 
in arresting the upward trend of concentration in the retail field. 
But certainly we feel that the Robinson-Patman Act can do the 
job if effectively administered and enforced. It can strike at the 
evil which gave rise to the loss-leader problem which, in turn, resulted 
in the enactment of fair trade. 

Mr. McGuire. How do you account for the fact that Congressman 
Patman, of Texas, who is considered the outstanding friend of small 
business, thinks that we need this bill? 

Dr. Buarr. There is no Member of the Congress for whom I have 
higher regard and esteem than Congressman Patman. On every 
occasion that I know of, he has stood foursquare for small business. 
He has not only stood foursquare but he has fought for small business. 
His labors on behalf of small business have probably not been ap- 
proached by any Member serving the Congress of the United States 
in its entire history. This is the first occasion that I know of where 
T have been compelled to differ with Congressman Patman. 

The reasons why I differ with him in this issue are very well sum- 
marized and set forth in an excellent report of his own committee, 
just issued a short time ago, Fair Trade, the Problem and the [ssues. 
i that report, his committee takes up all of the central points at 
issue and presents the arguments for and against fair trade. I per 
sonally think that the arguments his committee has presented agains! 
fair trade are much more persuasive than those presneted on thie 
other side. 

Mr. McGetre. Is it not a fact that the vote was unanimously in 
favor of fair trade? 
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Dr. Buarr. Yes, sir; but I still have the right to come to my own 
conclusion. 

I have read this report very carefully. 1 think it is an excellent 
piece of work, but that the evidence, on balance, is on our side. I 
would just like to read an excerpt from the report. Beginning on 
page 40 there appears the following which is a summary of the argu- 
ment against fair trade on the issue of price cutting: 


In any event, although the advocates of fair trade claim to be shooting at loss 
eaders, this is not their real target. What fair traders really want, according to 
the crities, is to eliminate the low prices that are made possible by improved mer- 
chandising methods, curtailed services, and other legitimate cost-reducing devices. 
Phis type of priee reduction is much more prevalent than the loss-leader type and 
in most instances should not be viewed as price cutting at all. But the fair-trade 
advocate does not discriminate and in fact would prohibit all price competition. 
Clear evidence that the goal! of fair trade is not the predatory type of price cutting 
is afforded by the fact that enthusaiasts for fair trade are not satisfied with the 
simple prohibition of loss-leader selling. 

The same is true of local price cutting of the discriminatory type. This clearly 
is undesirable, the critics agree. Sut there is other legislation on the books 
specifically aimed at discriminatory pricing, namely, the Robinson-Patman Act, 
which is far more effective than the fair-trade laws in attacking the evils of price 
discriminations. 

Mr. McGurre. The small-business men in my district are fearful 
that we are going to be the cause of numerous cooperatives springing 
up. Do they have anything to fear on that score? 

Dr. Biatr. I do not see how this legislation would have any bearing 
on that issue one way or the other, sir. 

Mr. MeGurre. It is just a question that was aksed. 

Dr. Buatr. I think it 1s a fear which many small-business men have, 
and in some cases it may be a very legitimate fear, but I do not think 
it is in any way related to this particular controversy. 

Mr. McGuire. Thank you very much. 

Mr. Priest. If the gentleman will yield for just one comment. He 
asked a question a moment ago why so many of the small-business 
people in his district thought this was a very fine bill. Perhaps part 
of that is due to the great confidence the people of his district have in 
the distinguished author of the bill. I thought maybe that might be 
a factor in the matter. 

Mr. Have. I was very much interested in what you said on the last 
page of this statement about the famous mouse trap situation. 
Suppose A Mouse Trap Co. makes a mouse trap on which they fix 
the retail price under the fair trade laws at 50 cents. Then the B 
\Mouse Trap Co. makes a mouse trap and they fix the retail price at 
19 cents, and so on down the line, until the Mouse Z Trap Co. 
makes a mouse trap that retails at 25 cents. Is that not competition? 

Dr. Biatr. Certainly it is. But suppose I have a store and suppose 
| buy a mouse trap at 50 cents. 

Mr. Hae. You do not buy it at 50 cents; you are required to resell 
it at 50 cents. 

Dr. Buarr. I am changing the example, if I may. 

Here, let us say, I buy the mouse trap for 50 cents.” 1 take title. 

Mr. Hae. Is your hypothesis under the fair trade Act or outside? 

Dr. Buarr. First, let us take it under. 

To go back to your illustration, suppose I as a merchant buy A’s 
mouse trap for 25 cents. Now, suppose we have fair trade and fair 
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trade price of that product is 50 cents. I cannot sell that mouse trap 
at any price lower than 50 cents. 

Suppose, to take a purely hypothetical Hlustration, IT am a ver 
energetic and efficient person. [T have good inventory control. | 
work my employees efficiently. | work days and 1 work nights and 
I come down Saturdays and | come down on Sundays. | am just al! 
over the place, | want to get enough money to build another store 
or expand this store, and the only way I can do that is to expand my 
volume. But under fair trade IT cannot expand my volume because 
my price is 50 cents. And my competitor, across the street, who is 
a lazy man—again in this purely hypothetical example—who sits 
around and closes up the store at 3 o'clock or leaves it to his em- 
plovees while he goes out and plays golf, has a minimum sales price 
exactly the same as mine, 50 cents. So what has all my efficiency as 
a small merchant gained for me? Nothing. 

That is why we believe that the energetic, the aggressive distributo: 
who by means of greater efficiency —not by means of special deals or 
concessions on his merchandise, but by means of greater efficiency 
can sell his product at a lower price than his competitor and thereby 
gain a bigger trade, should be permitted to do so. 

Mr. Hare. No; I think vou are unfair. You injected an entirely 
different element in the situation. You are supposing that you are 


a diligent and industrious man who keeps open long hours and vour 


competitor does nothing but shuts the shop early in the afternoon 
and plays golf. 

Dr. Biatr. He leaves it to his employees. 

Mr. Have. You are talking now about something entirely different. 


The fact remains that vou sell the “A” mouse trap for 50 cents and your 


golf-playing competitor sells the ““A’’ mouse trap for 50 cents, and it 
is just a question of whether a particular customer likes the looks of 
your store or whether he plays golf with vour competitor and likes to 
deal with him. 

Dr. Biarr. That is right, that is the way it is under fair trade. 

Mr. Have. It is still a question of whether vou have a good store 
or whether vou have good clerks, whether vour premises are attractive 
and what not. 

Dr. Biarr. Where is the competition there? They are both selling 
at 50 cents. I want to sell my mouse trap for 49 cents or 45 cents o1 
even 40 cents. I want to get that mouse-trap trade away from my 
competitor. Where is the competition if I am prohibited from 
doing so? 

Mr. Hauer. You can sell the “MM” mouse trap for 37 cents and con 
vince your customer it is just as good. 

Dr. Buarr. Only if it is not fair traded. 

Mr. Have. This golf-plaving fellow insists on selling the “A? mouse 
trap for 50 cents; it obviously is not a good piece of merchandise. 

Dr. Buarr. Weare sort of extending the hypothesis, but 1 am willing 
to goas faras vou want togo. [still say that having title to the goods 
and having bought them, having them in my physical possession, | 
should have the right to sell them to my customers at any price Ls 
desire and as long as | do not discriminate in price among customers 
and as long as the low prices I am making are based on efficiency. 

Mr. Ware. Upon vour efficiency. 

Dr. Buarr. On my efficiency. 
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Mr. Have. The efficiency that went into the mouse trap is just the 
sume Whether you sell it or whether vour competitor sells it. 

Dr. Buair. That is perfectly true. The efficiene vy that goes into 
the making of any identical product which happens to be sold by two 
or more persons Is Obviously the same. The question is the right of 
the person who has title to the merchandise, who has bought and paid 
for it, to sell it at a price different from what the manufacturer be- 
lieves to be proper. 

Mr. Have. Except that when he bought the merchandise and paid 
for it, he knew it was merchandise which he had to sell for 50 cents or 
37 cents, as the case may be. 

Dr. Buair. That is true. 

Mr. Have. You think it is all right to have covenants running with 
the land, but vou do not think vou ought to have covenants running 
with the mouse trap? 

Dr. Buair. I would say, in answer to that question if 1 understand 
it correctly —and I am not sure that I do 

Mr. Have. That question should have been more fairly addressed 
io Mr. Cassedy, I suppose. 

Dr. Buatr. Thank vou very much, sit 

Mr. Cassepy. I am satisfied with the answers that he has given. 

Mr. Hare. That is all. 

Dr. Buarr. In that connection, I do have one other comment which 
I personally would like to make that bears on the question which you 
have raised. 

I think there are really three different types of arguments that are 
cited in favor of fair trade. One of them is the political argument, 
and I am using the term in the best sense of the word. 

The second is what might be called the sociological argument. 

The third is the economic argument. 

The political argument is to the effect that the maintenance of a 
strong healthy small-business community is our best bulwark against 
the growth of collectivism, either in the form of fascism or communism. 
That is an argument which, to my way of thinking, possesses great 
weight, and should be considered on its merits. But it is not an 
economic argument, it is a political argument. 

Then thare is the sociological argument. That argument runs 
along these lines: That in those areas or communities in which there 
exists a healthy, vigorous sma!l business community, the level of civic 
welfare, the standard of living of the people, the interests taken by 
business leaders in civic projects asmanifested in health, recreation, 
education, and so on, tend to be higher in small business communities 
in communities in which there is a healthy small business—than in 
large business communities, those in which the business consists 
principally of a few large plants owned and operated by distant 
corporations. There have been two statistical studies contrasting 
the levels of civic welfare in small business communities and in 
parallel large business communities which tend to support this con- 
clusion. But again the argument is a sociological argument and not 
an economic one. However. it deserves to be considered on its merits. 

Mr. McGuire. If you have ever been on Boy Scout drives or Red 
Cross drives and called on any of them, you will find how quickly 
they turn you down. 
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Dr. Buiair. That is exactly the gist of what is shown in these tw 
studies, the preparation of one of which I directed myself. 

Now, I have often heard Mr. Frates—-who I hope after this tes: 
mony will continue to be of a friend of mine—make this argume:) 
in behalf of fair trade; namely, that the country needs the independes: 
drug store because, among other things, the independent drug stor 
is called upon to fill prescriptions for people who are ill and requi: 
medical aid; that the small drug store cannot make a living just on thy 
basis of prescriptions alone; and that it cannot continue to be 
business unless it gets the protection on items, such as drugs, pharm: 
ceuticals, and so forth, that is afforded by the fair-trade laws. That 
again, is a sociological argument but needs to be considered on i) 
merits, 

But now we turn from the political and the sociological to th 
subject matter which Congress directed the Commission to be con 
cerned with, namely, the economic aspects. The Commission feels 
that from an economic point of view, the argument in favor of fai 
trade is not persuasive—-that what fair trade amounts to is burning 
down the house to kill a cat. It amounts to subsidizing the small- 
business man at the expense of the consumer. It amounts to imposing 
price-fixing legislation. It amounts to deadening the efficieney and 
the enterprise of the independent merchant. It amounts in short, to 
dulling the spirit of competitive rivalry which we think made this 
country what it is today. From an economic point of view, therefore 
we regard the fair-trade laws to be undesirable and unhealthy for the 
country, 

Mr. McGuire. How do you account for all these small men 
Remington Arms in Pridgeport, International Silver, and Wallace 
Silver, Schick Razor, all of those are in favor of it? You know thi 
trouble the Shick Razor people had. 

Did you read that article in the New Yorker this week about Weill, 
the head of Macy’s? He jumped with glee after the Schwegmann 
case, 

Dr. Buarr. Maev’s has been a long-standing opponent against thy 
fair-trade laws. Of course, Macy’s is the very epitomization o! 
large business in the retail field. 

Put I want to call your attention to another opporient of fai 
trade who in fairly recent years started out just about as small as is 
possible. Iam referring to J. A. “Doe” Webb down in St. Petersburg 
Fla. My wife comes from St. Petersburg, and I know a little abou! 
that particular community. + 

His store is on Ninth Street in St. Petersburg, right next to the rail 
road tracks, not exactly the most desirable location. During th: 
depression vou could get a fairly complete breakfast there for a nicke! 
He has built what was a little hole-in-the-wall drug store up to a 
$20 million business. His suecess has been based almost entirely on 
low prices to the consumer, a very important consideration in St 
Petersburg since many pensioned people have gone down there to 
retire and particularly because of inflation, must watch their dollars 
very carefully. I wish you would go down and watch Doc Webb. 

Mr. McGutre. I have been there and IT have a sister-in-law who 
worked there. I could really give you some information on it. 

Dr. Buarr. I am sure you can, It is quite a merchandise mart 
As far as I can see, there is no big overhead, no elaborate supervisor) 





cre 
We 
sizt 
has 

7 


tra 


Fle 


Ca 
Fle 
6 t 
col 


dic 
ac 
th 
Re 


Cc 
qu 
CO 
by 
by 


ro 
co 


fo 


ge 


in 


ef] 


de 


be 
m 
di 
su 
th 


fic 
th 


Le 





MINIMUM RESALE PRICES 327 


and personnel offices, and all of the other paraphernalia which tend to 
creep into some of our other large distributing organizations. Doc 
Webb works practically around the clock and has built up a very 
sizable business by effective competition. Some of that competition 
has been based, no doubt, on special concessions and deals, but--—— 

Mr. Hate. He must carry a very large number of so-called fair- 
traded items. 

Dr. Buatr. He is opposed to the fair-trade laws of the State of 
Florida. 

Mr. Have. He does not sell items on which the prices are controlled? 
Dr. Buatr. He ignored the fair-trade laws of the State of Florida 
Cases were brought against him which went to the Supreme Court of 
Florida. A few vears ago the Supreme Court of Florida ruled, I think 
6 to 1, that the fair-trade laws of Florida are illegal under the State 

constitution. 

Mr. Hare. Then they immediately passed another amended law, 
did they not? 

Dr. Buarr. But which apparently has not met with much success, 
according to mv understanding. 

Mr. Hate. You concede, of course, that competition can come to 
the point where it is destructive? 

Dr. Buair. Absolutely, and it is for that reason we are behind the 
Robinson-Patman Act. 

I might add here that the testimony before the committees of 
Congress which were then considering the Miller-Tydings Act reveals 
quite clearly that the loss leaders which the small merchants were 
concerned with were those loss leaders that were, in effect, financed 
by the special deals and price concessions granted to the chain stores 
by their suppliers but not made available to the independent merchant. 

We feel, in other words, that if the small man can buy his goods at 
roughly the same price as the large man, he can hold his own in the 
competitive struggle and needs no subsidy from the consumer, in the 
form of the fair-trade laws. 

Mr. Priest. We appreciate very much the testimony of both you 
gentlemen. 

Our time, however, is moving along. 

There is one question I want to bring up. 

Mr. Cassedy, I think perhaps this question should be directed to 
you. As I have indicated previously in these hearings, the one thing 
in the bill that troubles me most is the matter you referred to in you 
statement on page 8, Mr. Cassedy, and that is with respect to the 
effect of the nonsigner clause in bringing about, as you expressed it, 
de faeto nullification of Federal laws against horizontal price fixing. 
I want to ask you this question. Assuming that this bill now pending 
before the committee is enacted and that in my State one retailer 
makes a contract with a manufacturer to handle a piece of merchan- 
dise at the minimum resale price fixed by the manufacturer, and 
suppose there are 50 other dealers in my State who are notified that 
that contract is in effect and they also are handling this same article, 
ifany i of the 50 sells that article below that price, having been noti- 
fied that the contract is in effect with one retailer in my State, does 
that mean that the man who sells it, the retailer who sells it, for 10 
cents below the retail minimum price agreed to in the one contract, 
is ip yiolation of the law? 
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Dr. Biair. That is exactly the gist of what is shown in these ty 
studies, the preparation of one of which I directed myself. 

Now, I have often heard Mr. Frates—-who I hope after this tes 
mony will continue to be of a friend of mine—make this argume) 
in behalf of fair trade; namely, that the country needs the independe: | 
drug store because, among other things, the independent drug stor 
is called upon to fill prescriptions for people who are ill and requi: 
medical aid; that the small drug store cannot make a living just on th 
basis of prescriptions alone; and that it cannot continue to be 
business unless it gets the protection on items, such as drugs, pharm» 
ceuticals, and so forth, that is afforded by the fair-trade laws. That 
again, is a sociological argument but needs to be considered on its 
merits. 

But now we turn from the political and the sociological to the 
subject matter which Congress directed the Commission to be con- 
cerned with, namely, the economic aspects. The Commission feels 
that from an economic point of view, the argument in favor of fai: 
trade is not persuasive—that what fair trade amounts to is burning 
down the house to kill a cat. It amounts to subsidizing the small- 
business man at the expense of the consumer. It amounts to imposing 
price-fixing legislation. It amounts to deadening the efficieney and 
the enterprise of the independent merchant. It amounts in short, to 
dulling the spirit of competitive rivalry which we think made this 
country What it is today. From an economic point of view, therefore 
we regard the fair-trade laws to be undesirable and unhealthy for the 
country, 

Mr. McGuire. How do you account for all these small men 
Remington Arms in Pridgeport, International Silver, and Wallac 
Silver, Schick Razor, all of those are in favor of it? You know th: 
trouble the Shick Razor people had. 

Did you read that article in the New Yorker this week about Weill, 
the head of Macy’s? He jumped with glee after the Schwegmann 
case, 

Dr. Biarr. Macy’s has been a long-standing opponent against th: 
fair-trade laws. Of course, Macy’s is the very epitomization 0! 
large business in the retail field. 

But I want to call your attention to another opporient of fa 
trade who in fairly recent years started out just about as small as is 
possible. I am referring to J. A. “Doe” Webb down in St. Petersburg, 
Fla. My wife comes from St. Petersburg, and I know a little abou! 
that particular community. A 

His store is on Ninth Street in St. Petersburg, right next to the rail 
road tracks, not exactly the most desirable location. During the 
depression vou could get a fairly complete breakfast there for a nicke! 
He has built what was a little hole-in-the-wall drug store up to « 
$20 million business. His success has been based almost entirely on 
low prices to the consumer, a very important consideration in St 
Petersburg since many pensioned people have gone down there to 
retire and particularly because of inflation, must watch their dollars 
very carefully. I wish vou would go down and watch Doc Webb. 

Mr. McGurre. I have been there and I have a sister-in-law who 
worked there. I could really give you some information on it. 

Dr. Buatr. I am sure you can, It is quite a merchandise mart 
As far as I can see, there is no big overhead, no elaborate supervisor 
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and personne! offices, and all of the other paraphernalia which tend to 
creep into some of our other large distributing organizations. Doce 
Webb works practically around the clock and has built up a very 
sizable business by effective competition. Some of that competition 
has been based, no doubt, on special concessions and deals, but-—— 

Mr. Hate. He must carry a very large number of so-called fair- 
traded items. 

Dr. Buarr. He is opposed to the fair-trade laws of the State of 
Florida. 

Mr. Have. He does not sell items on which the prices are controlled? 

Dr. Buatr. He ignored the fair-trade laws of the State of Florida. 
Cases were brought against him which went to the Supreme Court of 
Florida. A few vears ago the Supreme Court of Florida ruled, I think 
6 to 1, that the fair-trade laws of Florida are illegal under the State 
constitution. 

Mr. Have. Then they immediately passed another amended law, 
did they not? 

Dr. Buarr. But which apparently has not met with much success, 
according to mv understanding. 

Mr. Hare. You concede, of course, that competition can come to 
the point where it is destructive? 

Dr. Buair. Absolutely, and it is for that reason we are behind the 
Robinson-Patman Act. 

I might add here that the testimony before the committees of 
Congress which were then considering the Miller-Tvdings Act reveals 
quite clearly that the loss leaders which the small merchants were 
concerned with were those loss leaders that were, in effect, financed 
by the special deals and price concessions granted to the chain stores 
by their suppliers but not made available to the independent merchant. 

We feel, in other words, that if the small man can buy his goods at 
roughly the same price as the large man, he can hold his own in the 
competitive struggle and needs no subsidy from the consumer, in the 
form of the fair-trade laws. 

Mr. Priest. We appreciate very much the testimony of both you 
gentlemen. 

Our time, however, is moving along. 

There is one question I want to bring up. 

Mr. Cassedy, I think perhaps this question should be directed to 
you. As 1 have indicated previously in these hearings, the one thing 
in the bill that troubles me most is the matter you referred to in your 
statement on page 8, Mr. Cassedy, and that is with respect to the 
effect of the nonsigner clause in bringing about, as you expressed it, 
de faeto nullification of Federal laws against horizontal price fixing. 
I want to ask you this question. Assuming that this bill now pending 
before the committee is enacted and that in my State one retailer 
makes a contract with a manufacturer to handle a piece of merchan- 
dise at the minimum resale price fixed by the manufacturer, and 
suppose there are 50 other dealers in my State who are notified that 
that contract ts in effect and they also are handling this same article, 
ifany i of the 50 sells that article below that price, having been noti- 
fied that the contract is in effect with one retailer in my State, does 
that mean that the man who sells it, the retailer who sells it, for 10 
cents below the retail minimum price agreed to in the one contract, 
is ip violation of the law? 
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Mr. Cassepy. Yes, sir; it does. 

Mr. Priest. Does it make him subject to the criminal penalty that 
is provided in this law? 

Mr. Cassepy. If your State resale price maintenance law provides 
a penalty, it would make him subject to it. 

If I understand the situation in Congressman MeGuire’s bill, and 
possibly the other bill that is before vou also, the Elliott bill, the pro- 
vision with respect to penalty was brought over from the Sherman Act. 
When it was first enacted in the Sherman Act, that related to con- 
tracts and combinations, as stated therein, which were in restraint of 
trade. 

It is difficult to determine to what the criminal penalty in the 
MeGuire and Elliott bills has reference. 

Mr. Priest. That has been troublesome to me, also. 

Mr. Cassepy. Let me say this: From my study of the legislative 
history of the Federal Trade Commission Act, it was never intended 
that a violation of the Federal Trade Commission Act should be made 
subject to a criminal penalty. It was provided that violations of the 
Federal Trade Commission Act would be subject only to a cease-and- 
desist order. When the order becomes final, the same act provides 
a means of enforcing it through civil penalty action in the district 
courts, at the discretion of the Attorney General. Of course, such 
actions are in the name of the United States. 

The Commission does not enforce any penalties whatsoever, as the 
law now stands. 

Mr. Priest. Do you know, Mr. Cassedy, approximately how many 
of the State fair trade acts contain criminal penalty provisions? 
Some do and some do not. 

Mr. Cassepy. I have not gone into that in detail. I do know that 
some do and some do not. They all provide, however, for actions for 
damages and for injunction. 

Mr. Priest. Are there any further questions? 

We thank you, gentlemen, very much. 

Mr. Cassepy. Thank you, Mr. Chairman. 

Mr. Priest. The Chair at this point will be pleased to hear from 
Mr. R. Reginald Rooke, chairman of the legislative committee, 
Virginia Pharmaceutical Association. Mr. Rooke was unable to 
appear here in support of this legislation when the testimony of the 
proponents was being heard. I believe he is from Richmond, Va. 
We shall be very happy to have him at this time. 


STATEMENT OF R. REGINALD ROOKE, CHAIRMAN, LEGISLATIVE 
COMMITTEE, VIRGINIA PHARMACEUTICAL ASSOCIATION 


Mr. Rooke. Mr. Chairman and gentlemen of the Interstate and 
Foreign Commerce Committee, my name is R. Reginald Rooke, and | 
appear before you in my capacity as chairman of the legislative 
committee of the Virginia Pharmaceutical Association. I come to 
speak in support of H. R. 5767. 

[ have been a retail pharmacist since 1921 and have operated my 
own retail pharmacy since 1929. I have served for two terms as 
president of the Virginia Pharmaceutical Association and am now its 
treasurer. I am vice president of the National Association of Retail 
Druggists. My store is located in a residential area of Richmond, Va., 
and serves approximately 20,000 people. 
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When I assumed ownership of this business there was no established 
price on any products. Nationally advertised products were not 
usually on display because they were often sold as loss-leaders by price 
jugglers to bait the public. To meet this cutthroat competition other 
pharmacists also had to cut prices on standard products, frequently 
below cost in order to attract customers. In this situation he could 
only stay in business by promoting off-brand and often inferior 
products. He had to make a profit to stay in business and he could 
only do it in this manner. 

Ironically this offer of economical prices raises the costs to the 
consumer because the pric e juggler makes up what he loses by cutting 
on known brands by selling off-brand and inferior products at exorbi- 
tant prices. Often in order to make this profit, the seller will claim 
to be out of the advertised item to secure sales of the unknown, long- 
profit items, 

Since the enactment of fair trade—1936, in Virginia—there choatic 
conditions, costly to the consumer, have been largely corrected 
except in the case of a few recalcitrant and predatory operators and 
retailing has been placed on a far more dignified and ethical plane. 
Of more importance, in the long run, is the fact that the consumer 
may readily purchase nationally advertised and standard merchandise 
at prices fair to the consumer and the retailer that serves him. Ample 
evidence of substantial benefit to the consumer, now well established, 
is the fact that the average price of a large number of items sold in 
drug stores in States having fair trade laws is lower than the average 
price of the same items in areas where fair trade laws have not been 
made effective. 

Who are the enemies of fair trade who have benefited by the Supreme 
Court’s invalidation of the nonsigner clause, and who now seek to 
persuade vou gentlemen that fair trade should not be restored to its 
former effectiveness? The prime movers are the same_piratical 
operators who prior to the original enactment of fair trade made mone \ 
by price juggling at the expense of reputable manufacturers, small 
retailers, and the consuming public. The people who now aid and 
abet them are the newspapers throughout America who enjoy large 
financial gains in advertising whenever price wars are provoked. 
U nfortunately, editorial comment in these same papers has misled 
some consumer and labor groups to believe that fair trade does not 
serve their best interests. 

I believe, gentlemen, that the issues confronting us are clear. The 
question is Whether new fair trade legislation shall be enacted for the 
benefit of the consumer, the reputable manufacturer, and the small 
retail merchant, or whether the present situation shall be allowed to 
continue and grow worse for the benefit of the predatory merchandiser 
and those who seek to fatten on the swill that slops over the side of his 
trough. 

Gentlemen, on behalf of the 1,500 pharmacists of Virginia, I most 
earnestly request your serious consideration and support of H. R. 
5767. 

I should like to state, gentlemen, that in no instance is there any 
penalty attached to any violation of the fair trade laws. I did not 
have that in my prepared statement but it has occurred to me since 
hearing the testimony here. 

Thank you very much. 
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Mr. Priest. Do you mean that there is no penalty in the Virginia 
fair trade laws? 

Mr. Rooke. That is right. 

Mr. Priest. There is a penalty provided in the McGuire bill. You 
are familiar with that? 

Mr. Rooke. Yes, sir. 

I think there should be some penalty involved there. 

Mr. Priest. Criminal penalty? 

Mr. Rooke. Not necessarily criminal penalty, no, sir. 

Mr. Priest. Are there any other questions? 

Mr. McGutre. All I want to say is that I am willing to offer an 
amendment to straighten out that penalty if it is agreeable to vou 
people, if we can work that out. 

Mr. Rooke. I amsure the way vou have it is all right, Mr. MeGuire 

Thank you very much. 

Mr. Priest. Are there any other questions? 

Mr. McGutire. For the record, I should like to offer the rebutta! 
statement of the National Association of Retail Druggists. 

Mr. Priest. Without objection, the statement will be placed in the 
record at this point. 

(The statement referred to is as follows:) 


REBUTTAL STATEMENT OF THE NATIONAL ASSOCIATION OF RetTalL DruGarsts To 
THE REMARKS OF THE FepeRAL TrapE Commission, Toucuina H.. R. 5767 


The Federal Trade Commission, through the Honorable Jos. M. Mead, its 
chairman, in commenting on H. R. 5767, more commonly known as. the MeGuire 
bill, now pending for consideration before a House Interstate and Foreign Com- 
merce subcommittee of which the Honorable J. Perey Priest is chairman, correctly, 
although briefly, relates the purposes of H. R. 5767, which statement is as fol- 
lows: 

‘The bill proposes to reenact as an amendment to the Federal Trade Commis- 
sion Act (and to limit the application of the Sherman Antitrust Aet accordingly), 
the presently existing Miller-Tydings amendment to the Sherman Act but with 
the addition of the nonsigner clause, and with a provision that resale price main- 
tenance contracts and the enforcement thereof against a signer or nonsigner shall 
not constitute a burden upon interstate commerce.” 

In opposition to the enactment of H. R. 5767, the Federal Trade Commission 
statement raises the following issues: 

(a) That the State resale price maintenance laws, better known as the fair-trade 
laws, now, and for many years the law in 45 out of the 48 States in the Union per- 
mits private persons to fix prices for their own pecuniary interests rather than that 
of the public interests and that such prices would not be tested for reasonableness 
by any instrumentality, public or private. 

(b) That vertical price fixing for trade-marked products in contracts entered 
into pursuant to the State fair-trade laws is contrary to the Federal antitrust laws, 
which prohibit horizontal price fixing. 

(c) That the economic conditions today do not warrant the maintenance of 
the State fair-trade laws, as was necessary when such laws were first enacted. 

(d) That Congress has already provided legislation toward the elimination of 
the evils which sponsors of the Miller-Tydings Act sought to remedy, through 
legislation prohibiting price discrimination (presumably meaning the Robinson- 
Patman Act), and other unfair methods of competition. 

(e) That by the enactment of H. R. 5767, an area of interstate commerce would 
be made subject to the provisions and the public policy of State laws. 

(f) That the penalty provision in H. R. 5767 is vague and ambiguous. 

The Commission in support of its opposition to H. R. 5767 under the respective 
issues enumerated above, arrives at conclusions which are not in harmony with the 
aims and purposes of the 45 State fair-trade laws, nor with existing Federal 
legislation intended to accomplish similar aims and purposes. Moreover, the con- 
clusions are contrary to the realities of experience in the market place, as we'l 
as to the opinions of prominent persons in the field of law, politics, and economics. 
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The rebuttal statement will endeavor to refute the allegations of the Commission 

the order in which the issues are enumerated above. 

a) Under this issue, the Commission expresses the fear that the State fair-trade 
acts (which permit a producer of trade-marked articles, which are in free and 
open competition with commodities of the same general class produced by others, 
to enter into contracts which provide for a minimum resale price for such articles) 
will tend to permit private persons to fix prices for their own pecuniary interests 
rather than for the public interest and that such prices would not be tested for 
easonableness by any instrumentality, public or private. 

Considering the first premise raised by this issue, the Commission's implication 
seems to condemn the legitimate process whereby businessmen advance their 
pecuniary interests. It is implied that making a profit in the sale of one’s product 

the market place is contrary to our economic policies, and is inimical to the 
public interest. Little more argument need be made here to stress this erroneous 
‘conclusion, other than to say that 45 State legislatures after thorough deliberations 
felt and declared it to be differently, and that the very basis of our economic 
system of free enterprise rests upon the fact that profit in any proper personal 
endeavor is in the interest of our existing economy. These accepted concepts 
corroborated by the representatives in the legislatures as well as the judiciary 
-quarely refutes the Commission erroneous implication in this respeet 

The second premise raised by this issue is the allegation by the Commission 
that the State Fair Trade Acts in permitting contracts to establish minimum 
prices for the resale of trade-marked products, lacks an instrumentality, public or 
private, to test the reasonableness of the minimum prices so established in such 
‘contracts. This implication likewise fails to stand up when exposed to the 
realities and experiences of the market place. It is common knowledge that the 

onsumer sets the price for a commodity by her acceptance of a given product in 
preference to others available for her choice. This fact has been corroborated bv 
the testimony of Mr. Maurice Mermey, Direcior of the Bureau of Education on 
Fair Trade in his statement before this subcommittee. 

On page 21 of his statement, Mr. Mermey in effect stated 

“The consumer is the price boss. She and she alone determines whether any 
price is right, by the simple process of buying or refusing to buy a particular 
product at a particular pric¢ That the consumer has wide freedom of choice as 
hbotween competing articles in the market place.”’ 

To support this observation, Mr. Mermey quotes data from Consumer Reports 
Buying Guides as to the extent of the consumer's ability to choose, and lists the 
following variety of merchandise and the extent of the choices available. 

Silverware: 
Plated (9 brands): Price range $28.95 to $69.75. 
Sterling (58 brands): Price range $21.50 to $49.50 
Exposure meters (8 brands): Price range $14.95 to $32.50 
Lens tissues (14 brands): Price range from 10 cents (for 100 sheets) to 66 
cents. 
Face powder (56 brands): Price range from 9 cents per ounce to $1.20 per 
ounce. 
Laundry soaps (flakes, 51 brands): Price range from 28.3 to 69.3 cents per 
pound of dry soap content 
Toilet soaps (76 brands): Price range from 32 cents per pound of dry weight 
to $10.50. 
Automatic coffee makers (6 models): Price range from $8.95 to $28.75. 
Household ammonia (48 brands): Price range from 4.5 cents per ounce to 
46 cents. 
Inks: 
Permanent (20 brands): Price range from 4 cents per fluid ounce to 
95 cents (2- to 3-ounce bottles 
Washable (7 brands): Price range from 4 cents per fluid ounce to 12.5 
cents. 
Fountain pens: 
Gold point. (10 brands): Price from $3.50 to $12.50. 
Steel point (6 brands): Price from 69 cents to 81.85. 
Scouring powders (32 brands): Price from 8 to 20 cents per pound. 
Silver polish: 
Paste (12 brands): Price from 1.0 cents per ounce to 8.5 cents. 
Liquid (5 brands): Price from 1.8 cents per ounce to 12.5 cents. 
Household bleaches (44 brands): Price from 10 to 19 cents per quart 
Portable typewriters (0% brands): Price range $76.85 to $119.67. 
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Carbon paper (45 brands): Price range 56 cents to $4.25 (for 100 sheets 
Toasters: 
Automatic electric (14 brands): Price range from $9.75 (plus shipping 
to $24.50. 
Nonautomatic electric (7 brands): Price range from $1.98 (plus shipping 
to $7.95. 
Washing machines: 
Nonautomatic (10 brands): Price range from $92.95 (plus shipping 
SIS4.95. 
Semiautomatic (4 brands): Price range from $169.95 to $199.95 (o 
these 2 prices). 
Automatic (17 brands): Price range from $219.95 to $399.95, 
Cleansing creams: 
Cold cream (45 brands): Price range from 4 to 60 cents per ounce. 
Emollient cream (19 brands): Price from 5 to 75 cents per ounce. 
Liquefying cream (17 brands): Price range from 7 to 60 cents per ounc 
Taleum and dusting powders (57 brands): Price range from 19 cents an oun 
to $1.08 an ounce. 
Tire gages (8 brands): Price range from 89 cents plus postage to $2.15. 
Floor waxes: 
Water emulsion (28 brands): Price range from 11 cents per ounce: 
solids content to 31 cents. 
Solvent type (19 brands): Price range from 8 to 28 cents per ounce. 
Liquid (9 brands): Price range from 20 to 35 cents per ounce. 
Electric irons: 17 national brands and 22 private brands; price range fron 
$3.45 go $21.90. 
Electric toasters: 9 national brands and 12 private brands; price range fro: 
$2.98 to $26.50. 
Electrie mixers: 9 national brands and 6 private brands; price range fron 
$18.75 to S7b6.41. 
Electric shavers: 10 national brands and 1 private brand; price range fro: 
$15.50 to $39.75. 

It is equally well known that a businessman however grasping or rapacious hy 
may be pictured to be, for his own interest, when establishing the resale price for 
his commodity, cannot afford to overlook the tremendous foree the consumer 
exorts over the reasonableness of the price asked for a given product. ‘The cor 
sumer, while not physically present, nevertheless, pervades every board roon 
every sales conference; indeed, she can be said to attend every meeting at whic! 
business policies are made, whether these be the setting of the price for which a 
commodity is to be sold, the margin of profit to be allowed the wholesale or reta 
distributor, the construction of a new building or the purchase of a piece of equi; 
ment, or to raise wages. Each decision of policy must answer the following: 

(a) What will it do to the price? (6) Will the consumer pay the price in con 
parison with similar products on the market? (c) Can we sell our produet 
sufficient volume at the established price to warrant and maintain our productio: 
schedules and pay decent wages to our employees? (d) To what extent will o 
price structure for the product be able to invade and compete with products o! 
equal quality priced lower or higher? 

To further corroborate the fact that the consumer exerts an influence on 
fixing of resale prices of trade-marked products, please note the comments 
Mr. Donald Montgomery, UAW-CIO, for the Congress of Industrial Organiza 
tions, contained in his prepared statement submitted to this subcommittee Fe! 
ruary 8, 1952, when he said in part: 

‘Many consumers cannot or will not pay these high prices [having reference 
prices established by producers of trade-marked products] and they have an alter 
native. They ean test out private brand products that sell at lower prices, and by 
doing this they often can get as good or better quality for less money.” 

Continuing further Mr. Montgomery said: 

“This continuous and widespread promotion of private label merchandise is tly 
major advantage which big retailers hold over small and independent retailer: 
Resale price maintenance cannot take that advantage away from the large retaile: 
merely by preventing the use of nationally advertised products as loss leader: 
Its long-range effect is more likely to be exactly the opposite. The more firn 
the advertised lines are held to high prices, the more consumers will be encourag 
to seek out equal or better substitutes at lower prices. To find those substitutes 
they will go to the chain stores, to Macy’s, to the mail-order houses and to 1! 
large cut-price liquor stores.”’ 
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The producer must consider the consuming publie in pricing his products against 
competition, not only of similar trade-marked products—such as for instanee Col- 
gate tooth paste as against Pepsodent and the dozens of others, but also against the 
private brand products such as are referred to by Mr. Montgomery in his state- 
ment, 

We maintain that the economic force exerted by the consumer as to the reason- 
ableness of the price for a given commodity is by far the most practical, mor 
economically sound and most accurate test of reasonableness than any instrumen- 
tality that can be established, public or private, to aecomplish the desired aim. 

That the principle of the State fair-trade laws is economically sound, and the 
results of their application is justifiable is demonstrated by the fact that the 
Federal Government has itself accepted and applied the principle of minimum 
price maintenance in many fields: 

(1) In the field of labor, minimum wages and maximum hours are fixed 

2) In the field of agriculture, loans are made on basie crops, in excess 
of their current market values; such loans, being made without reeourse 
make the established loan values the minimum prices for all cooperating 
farmers. 

(3) The Guffey Coal Act provides for the establishment of minimum 
prices for various kinds and grades of coal. 

1) In the Interstate Commerce Act, and in amendatory and supple- 
mentary acts, the Federal Government has gone even further, in establishing 
rates for transportation which are both minimum and maximum, 

Of interest on the subject matter of price maintenance is the observation of 
Professor Seligman, highly regarded as an unbiased economist, when in his book 
entitled ‘‘Price Cutting and Price Maintenance,’ on page 267 said on this point: 

“We conclude accordingly that, apart from the particular form it may assume, 
the general principle of resale price maintenance is legitimate; the type of price- 
cutting which we have studied in this volume is a form of unfair competition; 
price maintenance is a step toward fair competition. It is economically defensible, 
and therefore ethically desirable. The adoption of resale price maintenance as 
a general principle will mean, on the whole, a step forward in American 
business life.”’ 

Of similar interest touching this point is the remarks of former Senator Millard 
Tydings when in suppert of the Miller-Tydings Act said: 

“The last thing | would like to point out is that this bill cannot be unfair to 
the public, because if prices are set too high by any manufacturer, competition 
will take his trade away from him. It cannot be unfair to the retailer, because 
all retailers will stand on the same bottom. They can sell above the minimum, 
but they cannot go below it. It eannot be unfair to the manufacturer, because 
the element of competition is always present, and it should be obvious that no 
concern does business long by selling at less than cost. Less than cost selling 
rarely resuits in a saving to the public.” 

Another emphatic observation, touching the principle of price maintenance and 
its benefits as contained in the opinion of the Supreme Court of North Carolina 
was made when Justice Seawell speaking for the majority opinion, quoted a para- 
graph from the book entitled ‘‘Toulmin Trade Agreements and the Anti-Trust 
Law” (1937), which follows: 

“There is nothing immoral in resale price maintenance. It is one of those 
policies that happen to be arbitrarily prohibited by the Government. The whole 
foundation of trade is in maintaining stabilized prices. While it may be to the 
temporary advantage of a department store to increase its own sales of unbranded 
merchandise by using trade-marked merchandise as a leader at a cut price, yet 
the ultimate repercussions on commerce are of the most serious character. This 
has resulted in grave injury to the development of trade-marked merchandise 
upon which the country’s commercial scheme of doing business has been largely 
founded. 

“Trade-mark merchandising means merchandise that is extensively advertised, 
and being extensively advertised, must live up to high quality. There must be 
quantity production to support the expenditure of advertising with a corre- 
spondingly relatively low, but stabilized price. This gives labor steady and 
gainful employment, results in large purchasing power and places the stamp of 
identification of the trade-mark of the manufacturer on the goods with the result- 
ing requirements of integrity of production and honor in selling for publie protec- 
tion. To permit for ultimate distribution of such merchandise to wreck the entire 
foundation of this business structure for a temporary personal profit is a short- 
sighted policy that should be condemned and prohibited in the strongest terms.’ 


95482—52 22 
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We believe it is abundantly evident that in a free enterprise economy prices ary 
necessarily determined by private persons. That while the producer determi, - 
the price at which his product will move into consumption, the consumer, never- 
theless, with an inexorable force determines the reasonableness of the price 
Accordingly, we deny the correctness of the allegations of the Commission rais«: 
by this issue. 

(B) Under this issue the Commission implies that vertical price fixing 
trade-marked products as permitted by the State fair-trade acts is contrary 
the accepted policy which prohibits horizontal price fixing. 

To support its view of opposition to the MeGuire bill, the Commission quotes 
Justice Douglas’ dicta statement in the Schwegmann decision (341 U.S. 3s: 
which follows: 

“Tt should be noted in this connection that the Miller-Tydings Act express 
continues the prohibitions of the Sherman Act against ‘horizontal’ price fixing 
by those in competition with each other at the same functional level. Therefor 
when a State compels retailers to follow a parallel price policy, it demands priva: 
conduet which the Sherman Act forbids. (See Parker v. Brown, 317 U.S. 34) 
350.) Elimination of price competition at the retailer level may, of course, lay 
fully result if a distributor successfully negotiates individual ‘vertical’ agreemen| 
with all his retailers. But when retailers are forced to abandon price competitio 
they are driven into a compact in violation of the spirit of the proviso whic! 
forbids ‘horizontal’ price fixing.’’ 

This above dicta statement was not based upon any evidence to that effect | 
the case nor was it the reason given for the decision, which in fact rested primari|\ 
on the conelusion of the majority opinion to the effect that the Miller-Tyding: 
Act by its express language did not go far enough to embrace that provision of 
the State fair-trade acts, which applies to a nonsigner of a fair-trade contrac: 
as well. 

We agree wholeheartedly with the policy which probibits horizontal price 
fixing, when it tends to restrict competition and promote monopolies. We, how 
ever, unequivocally disagree with the implications that vertical price fixing i- 
derogatory to such a policy. In fact we maintain the reverse, namely, that 
vertical price fixing such as is permitted by the State fair-trade acts has a salutary 
effect on horizontal price fixing. 

Horizontal price fixing is contrary to the public welfare only because it is a 
process which may be used to foster and maintain monopolies and trusts, and 
thereby restrict trade, and free and open competition. Accordingly, the Federa! 
Government, as does every State in the Union, prohibit horizontal price fixing, 
as is expressly provided in the Miller-Tydings amendment to the Sherman Anti- 
trust Act, and in each State fair-trade act, as well as in H. R. 5767, by the following 
language eontained in said measure: 

“Nothing eontained herein shall make lawful contracts or agreements providing 
for the establishment or maintenance of minimum or stipulated resale prices on 
any commodity herein referred to, between manufacturers, or between producers, 
or between wholesalers, or between brokers, or between factors, or between 
retailers, or between persons, firms, or corporations in competition with each 
other.”’ 

Horizontal price fixing by agreements between competitors at the producing 
level is prohibited because it stifles and restricts free and open competition and 
invariably results in the creation and growth of monopolies. However, vertica! 
price fixing at the retail level, that is from manufacturers to consumers by pro- 
viding for a minimum and resale price on a single manufacturer’s products, pre 
vents the juggling of resale prices which stifles and restricts free and open com 
petition by eliminating competitors in the field. 

It is important to note that in order to foster an economy based upon free ani! 
open competition, it must follow that there be competitors. Only free and fair 
competition will and can maintain open competitive policies. 

We believe that few, if anv, will justifiably maintain that unfair methods of 
competition are beneficial to a free-enterprise economy. We doubt that the Cor 
mission intends to imply that unfair methods of competition are good for our 
economy. If it does, then it takes a stand contrary to the mandate of the Feder 
Trade Commission Act, which expressly provided in section (a) which H. R 
5767 seeks to amend, that— 

“Unfair methods of competition in commerce, and unfair or deceptive acts or 
practices in commerce, are hereby declared unlawful.’” And that, “The Com- 
mission is hereby empowered and directed to prevent persons, partnerships, 
corporations, * * * from using unfair methods of competition in cor 
merece and unfair or deceptive acts or practices in commerce.” 
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We believe also that no one can rightfully maintain that selling below cost or 
juggling of resale prices of trade-mark products which tend to eliminate com- 
petition as well as destroy the property rights represented by the good will of a 
brand name, is not unfair and destructive competition. 

To support our premise above stated, please note that 45 State legislatures 
through their respective fair-trade laws have expressly supported our view in the 
following language: 

“Willfully and knowingly advertising, offering for sale, or selling any commodity 
at. less than the price established in any contract entered into pursuant to the 
provisions of section 1 of this act, whether the person so advertising, offering for 
sale, or selling is or is not a part to such contract, is unfair competition and is 
actionable at the suit of any person damaged thereby.”’ 

In this respect to further corroborate our conviction, please note also the state- 
ments of the following prominent persons: P 

(1) Statement of Senator Herbert H. Lehman, as Governor of the State of New 
York, when he signed New York’s State Fair Trade Act. 

“This bill in no way sanctions monopoly, monopoly prices, or combinations in 
restraint of free competition between commodities. This is true because the 
provisions of this bill are applicable only to a commodity which is in fair and open 
competition with commodities of the same general class produced by others. 
The prices of commodities that are sold in fair and open competition with other 
commodities of the same general class will always be subject to control by the 
powerful forces of competition. If a manufacturer markets his products at a 
price which the consumer deems too high, the consumer will naturally purchase 
a commodity of the same type produced by another manufacturer who is willing 
and able to market at a lower price. 

“It seems to me to be sound economy to devise a method whereby a manu- 
acturer or producer may protect himself against undue slashing of the price of 
his product with consequent destruction of the value of his trade-mark and good 
will and with unnecessary loss to others.”’ 

(2) Statement of Professor Seligman quoted from his book entitled “Price 
Cutting and Price Maintenance”’: 

“Having thus cleared the ground for the conception of true competition and 
for the benefits which accrue from the competitive process, we are now prepared 
to consider the concept of pseudocompetition. 

“Pseudocompetition, as distinct from real competition, partakes of the character- 
isties either of the brute struggle or of the sporting rivalry. So-called cutthroat 
competition is not true competition; it is brute competition. In the first place, 
the avowed object of cutthroat competition is to cut the throat of the competitor. 
True competition permits the competitor still to compete and to do his best, for 
who knows when the temporarily unsuccessful competitor may not, through a turn 
of fortune, a new invention, or any other conjuncture of events, become the success- 
ful competitor? Cutthroat competition is designed, on the other hand, to remove 
the rival entirely from the arena in order that the successful competitor may 
remain in control. Cutthroat competition results in monopoly. The temporary 
benefit to the consumer from the reduction in price will in the end be more than 
outweighed by the evils of monopoly. Cutthroat competition, therefore, is 
pseudocompetition, not real competition.” 

(3) Statement of President Grover Cleveland, as far back as 1896, in his annual 
message to Congress said: 

‘Another topic in which our people rightfully take a deep interest may be here 
briefly considered. I refer to the existence of trusts and other huge aggregations 
of capital, the object of which is to secure the monopoly of some particular branch 
of trade, industry, or commerce, and to stifle wholesome competition. When these 
are defended, it is usually on the ground that though they increase profits, they 
also reduce prices, and thus may benefit the public. It must be remembered, 
however, that a reduction of prices to the people is not one of the real objects of 
these organizations, nor is there tendency necessarily in that direction. If it 
occurs in a particular case it is only because it accords with the purposes of inter- 
ests of those managing the scheme. 

“Such occasional results fall far short of compensating the palpable evils 
charged to the account of trusts and monopolies. Their tendency is to crush out 
individual intelligence and to hinder or prevent the full use of human faculties 
and the full development of human character. Through them the farmer, the 
artisan, and the small trader are in danger of dislodgment from the proud position 
of being each his own master, watchful of all that toaches bis country’s prosperity, 
in which he has an individual lot, and interested in all that affects the advantages 
of business of which he is a factor, to be relegated to the level of a mere appurte- 
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nance toagreat machine, with little free will, with no duty but that of passi 
obedience, and with little hope or opportunity of rising in the scale of responsib| 
and he ‘Ipful citizenship. * * * Whatever may be their economic advantage: 
their general! effect upon personal ¢ haracter, prospects, and usefulness cannot | 
otherwise than injurious.’ 

(4) Statement of Justice Brandeis: 

‘The competition attained by prohibiting the producer of a trade-mark: 
article from maintaining his established price offers nothing substantial. Su 
competition is superficial merely. It is sporadic, temporary, delusive. It fails t 
protect the public where protection is needed. 

“Americans should be under no illusions as to the value or effeet of price cutting 
It has been the most potent weapon of monopoly—a means of killing the smal 
rival to which the great trusts have resorted most frequently. It is so simpk 
so effective. Far-seeing organized capital secured by this means the cooperatio: 
of the short-sighted unorganized consumer to his own undoing. Thougbtless or 
weak, he yields, to the temptation of trifling immediate gain; and selling his 
birthright for a mess of pottage, becomes himself an instrument of monopoly.’ 

(5) Statement of Justice Oliver: Wendell Holmes in his famous dissent in the 
case of Miles Medical Co. v. Park (220 U. 8. 373), in part said: 

“T cannot believe that in the long run the public will profit by this Court 
permitting knaves to cut reasonable prices for some ulterior purpose of their ow: 
and thus to impair, if not to destroy, the production and sale of articles whic} 
it is assumed it is desirable that the public should be able to get.” 

(6) Justice Robe me of the United States Supreme Court in the case of Nebbia v. 
New York (291 U.S. 502), in part said: 

“But there can oe no doubt that upon proper occasion and by appropriat: 
measures the State may regulate a business in any of its aspects, including th: 
prices to be charged for the products or commodities it sells. 

“Whether the free operation of the normal laws of competition is a wise and 
wholesome rule of trade and commerce is an economic question which this court 
need not consider or determine. And it is equally clear that if a legislative bod) 
be to curb unrestrained and harmful competition by measures which are not 
arbitrary or discriminatory it does not lie with the courts to determine that the 
rule is unwise. With the wisdom of the policy adopted, with the adequacy or 
practicability of the law enacted to forward it the courts are both incompetent 
and unauthorized to deal. The course of decisions in this Court exhibits a firm 
adherence to these principles. Times without number we have said that the 
legislature is primarily the judge of the necessity of such an enactment, that every 
possible presumption is in favor of its validity, and that through the Court 
may hold view inconsistent with the wisdom of the law, it may not be annulled 
unless palpably in excess of legislative power. 

‘The law-making bodies in the past endeavored to promote free competition 
by laws aimed at trusts and monopolies. The consequent interference wit! 
private property and freedom of contract has not availed with the courts to 
set these enactments aside as denying due process. Where the public interest 
was deemed to require the fixing of minimum prices, that expedient has beer 
sustained. If the law-making body within its sphere of government concludes 
that the conditions or practices in an industry make unrestricted competition 
and inadequate safeguard of the consumer’s interests, produce waste harmful to 
the public, threaten ultimately to cut off the supply of a commodity needed by 
the public, or portend the destruction of the industry itself, appropriate statutes 
passed in an honest effort to correct the threatened consequences may not be set 
aside because the regulation adopted fixes prices reasonably deemed by the legis- 
lature to be fair to those engaged in the industry and to the consuming public.” 

(7) Justice Sutherland of the United States Supreme Court in the case of Old 
Dearborn Distributing Co. v. Seagram Distillers Corporation (299 U.S. 183) up- 
holding the constitutionality of the California and Illinois State Fair Trade Act- 
among other things said: 

“In respect of the due process of law clause, it is contended that the statute is 4 
price-fixing law, which has the effect of denving to the owner of property the right 
to determine for himself the price at which he will sell. Ap ypellants invoke thi 
well-settled general principle that the right of the owner of property to fix the 
price at which he will sell it is an inherent attribute of the property itself, and a- 
such is within the protection of the fifth and fourteenth amendments (Tyson «& 
Prother v. Panton (273 U. 8. 418, 429); Wolff Co. v. Industrial Court (262 U 
533, 537): Pibnik vo. MePride, (277 U.S. 350): Williams v. Standard O71 Co. (27s 
U.S. 235): New State Tce Co. v. Liebmann (285 U.S, 262)). These eases hold that 
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with certain exceptions, which need not now be set forth, this right of the owner 
cannot be denied by legislative enactment fixing prices and compelling such owner 
to adhere to them, but the decisions referred to deal only with legislative price 
fixing. They constitute no authority for holding that prices in respect of ‘identi- 
fied’ goods may not be fixed under legislative leave by contract between the parties. 
The Illinois Fair Trade Act does not infringe the doctrine of these cases.”’ 

(8) Statement of Senator John Sparkman, chairman of the Senate Select Com- 
mittee on Small Business in its recently released report speaking for the com- 
mittee said: 

“The advantages of fair trade are evident and your committee will be awake to 
any opportunities in the legislative field that would renew the stabilitv and seeur- 
ity of small business. The Nation's economic well-being depends to a large extent 
on the vitality of America’s small businesses. Threats of price wars must be 
eliminated if that vitality is to endure. 

“Fair trade eliminates the necessity for ‘shopping around.’ He knows, too, 
that the price is fair. By the very nature of fair-trade laws, a price-fixed item 
cannot succeed unless it competes successfully with similar items produced by 
other manufacturers. In the drug field, fair-trade items have increased in price 
just 10.5 pereent since 1939, while the cost of living, aceording to the Department 
of Labor, has risen more than 85 percent. 

“Fair trade also assures the customer that a qualified product will remain on 
the market. It will not be lost to the consumer through loss-leader selling. 

“It assures the manufacturer a steady market for his product. It does not 
give him an unfair advantage or a monopoly because * * * if he does not 
maintain the quality of his product or if he fixes the price too high, he loses out 
to his competitors in spite of fair-trade laws. But fair trade does protect him 
against the evils of loss-leader selling and the possible destruction of his product 
and his business through price-cutting.”’ 

(ce) Under this issue the Commission seeks to imply that the economic conditions 
today do not warrant the support of the State fair-trade laws, as was necessary 
when such laws were first enacted in the early thirties. This conclusion likewise, 
when exposed to realities must fail for many basic and logical reasons, chief among 
which are: 

(1) That the economic conditions today represented by the existence of 
giant retailers, and multiple-unit distributors, make necessary the applica- 
tion of the principle of the State fair trade, even more than the conditions 
which prevailed in the late thirties. 

(2) That the keenness of competition for the consumer dollar is by far 
greater today than it was when the fair-trade acts were enacted. 

(3) That today as never before in the history of our economy, unfair meth- 
ods of competition and unfair or deceptive acts or practices in commerce, are 
considered and declared to be unlawful. 

(4) That today as never before, it is the aim of the law-making bodies to 
enact legislation to protect property rights of citizens by prohibiting the use 
of unlawful and deceptive means leading to the destruction of such property 
rights. 

(5) Today, as it has been since 1890 (when the Sherman Anti-trust Act was 
first enacted), it is the policy of both the State and Federal Governments to 
prevent the formation and growth of monopolies and trusts, and to keep the 
avenues of competition free and open, as well as fair. 

We, therefore, maintain that conditions today more than ever before, call for 
fully effective policies and legislation to protect the property rights, such as is 
represented by one’s good will in trade-marked products, and to prevent the use of 
deceptive acts and unfair practices in the market place. These policies the State 
fair-trade acts endeavor to carry out and H. R. 5767 seeks to make such State 
policies effective when applicable to interstate commerce. 

We believe it not to be an unfair conclusion that, if the Federal Trade Com- 
mission correctly analyzed and interpreted present economic conditions and desired 
to correct the existing evils in the market place as represented by loss-leader sell- 
ing, it would embrace the principle of the State fair-trade acts, enacted in 45 States 
in order to carry out its mandate as provided in the Federal Trade Commission 
Act, that is to prevent the use of unfair methods of competition and unfair or de- 
ceptive acts in commerce. 

(d) Under this issue the Commission seeks to support its opposition to H. R. 
5767, by the innuendo that Congress has already pointed the way toward elimina- 
tion of the evils, which sponsors of the Miller-Tydings Act sought to remedy, 
through legislation prohibiting price discrimination and other unfair methods of 
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competition. By these remarks, the Commission presumably refers to thi 
Robinson-Patman Act. 

Congress, constantly alert to the needs of its respective constituents, have in thi 
past, as it is doing now by considering the MeGuire bill, endeavor to enac: 
legislation conducive to the well-being of the people of our Nation. However 
we insist that the implication of the Commission’s statement that the Robinson 
Patman Act does what the State fair-trade acts do, and what the MeGuire bil 
seeks to do, is just as misguided and fallacious as the other arguments in the 
statement 

It is a fact that the Robinson-Patman Act is an appropriate means in an effort 
to eliminate price discrimination, and price juggling in one way or another, as fa: 
as it applies to dealings between the manufacturer and his distributor, but it goes 
no further. The purchase of products by a distributor from a producer is but the 
first step in the field of distribution. 

The second and final step, is the sale of such products by the distributor to th 
ultimate consumer. If the Commission recognizes the need of legislation to pre 
vent unfair methods of competition in the first step of distribution, how ean it 
logically deny the need of legislation in the final step of distribution, that is, sales 
by distributor to the ultimate consumer. If it is desirable, as Congress found it 
to he, to enact legislation such as the Robinson-Patman Act to enable the small 
distributor to acquire for resale products in the market place at prices free from 
diseriminatory hidden discounts, seeret rebates, and various undercover allow- 
ances in favor of the large and multiple unit distributors, is it not equally as desir 
able and necessary to provide legislation to enable such small distributors to fairly 
compete in the sale of such products? Protection of the small distributor on th 
buving level without equal protection on his selling level is like shutting the front 
door against a windstorm, vet leaving the back door open. 

Buying on an equal basis does not complete the process of distribution, in the 
interest of the public. When the final phase, in the field of distribution is in- 
hibited with unfair and deceptive practices such as loss-leader selling, serving the 
consuming publie by smaijl distributors must ultimately vanish. Unless the smal| 
distributor in competition with the large and multiple unit distributor, is able to 
compete in a market place on a fair basis, our economy will change to elock- 
punchers, instead of independent businessmen. <A distributor is not in business 
nor can he earn a profit by buying alone, no matter how advantageous the terms 
may be, any more than a manufacturer can remezin in business or earn a profit by 
producing alone. Each must complete the final process of selling. Where the 
final process of selling at the retail level is beset with uneconomic, deceptive, and 
unfair methods of competition, the Robinson-Patman Act is no help to a solution 
of the problem. The State fair trade acts, on the State level, and the Miller 
Tydings Act as extended by the MeGuire bill on the interstate ievel, will hel; 
solve the problems of the small distributor. 

The proponents of the State fair-trade laws, believe, and experience has over- 
whelmingly proved the eeconomie soundness and the practical application of th: 
principles of fair trade in the effort of maintaining a free, open, and fair competi 
tive system which is conducive to the elimination, promotion, and growth of 
monopolies and trusts. 

(e) Under this issue the Commission in its statement alleges the proposition, 
as if it were novel and insidious, to enaet H. R. 5767 because an area of interstat: 
commerce would be made subject to the provisions and the public policy of Stat: 
laws. This implication is unwarranted and completely out of harmony wit! 
many similar acts of Congress in the exercise of its exclusive constitutional powe: 
to regulate interstate commerce. 

To mention but a few acts enacted by Congress to accommodate the effect uatio: 
of State laws and policies, please note the following: 

(1) The Webb-Kenyvon Act. 

(2) The Ashurst-Sumners Act. 

(3) The United States Warehouse Act. 
(4) The Miller-Tydings Act. 

Please note that the last-mentioned act, which the MeGuire bill seeks to extend 
by the way, is still constitutional and effective, except under the Schwegman: 
decision, the act applies only to persons who have signed contracts pursuant 
State fair-trade acts 

To substantiate the position of the proponents of the MeGuire bill, in thi 
respect, your attention is directed to the citations submitted by the Nationa! 
Association of Retail Druggists, in its statement on pages 13, 14, and 15 in whic! 
is cited the following United States Supreme Court cases: Jnternational Shoe Co. \ 
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he ge ers (325 U. S. 310 (1945)), Prudential Insurance Co. v. Benjamin (328 

S. 408 (1946)), Rice v. Santa Fe Ele, eater Ce. (331 U.S. 218 (1947)), Clark Distilling 
Co. Western Md. Ry. ce. (242 U. 311 (1917)), Kentucky Whip & Collar v. Ill 
( we R. R. Co. (299 U.S. 334 (1937)), Brooks v. U. 8. (267 U.S. 432). 

Suffice it here to pin only from one or two of these cases: 

In the International Shoe Co. case, the United States Supreme Court said: 

‘It is no longer debatable that Congress, in the exercise of the commerce power, 
may authorize the States, in specified ways, to regulate interstate commerce 01 
impose burdens upon it.”’ 

In the Clark Distilling Co. case also cited above, the United States Supreme 
Court said: 

Where the subject of commerce is one as to which the State may constitution- 
ally restriet, prohibit or regulate in order to prevent harmful consequences, and 
for the protection of property rights, Congress may, if it sees fit to put forth its 
power and aid to so regulate interstate commerce, so as to preve nt that commerce 
from being used to impede the carrying out of the State policy. 

In the Rice v. Santa-Fe Elevator Corp. case, the Court said: 

“Congress may, if it chooses, take unto itself all regulatory authority over them 

warehouses), share the task with the States, or —_— as Federal police; y the State 
scheme of regulation (citing Prudential Ins. Co. v. Benjamin, 328 U. 403).” 

These few decisions clearly affirm that Congress in the regulation of interstate 
commerce may by its express choice and regulation declare which State acts or 
policies May Or may not be a burden or an interference with such interstate com- 
merece. Congress in its effort to promote interstate commerce has frequently 
and for a variety of purposes, extended or restricted the application of the inter- 
state commerce clause. so as to prevent that commerce from being used to impede 
the carrving out of a State policy constitutionally enacted. 

(FP) Under this issue the Commission’s statement is correct when it states that 
the penalty provision in H. R. 5767, the MeGuire bill, is vague and uneertain 
As a matter of fact, the proponents of the MeGuire bill feel that there is no need 
for the penalty clause under the Federal Trade Commission Act, because under a 
similar proviso in section 1 of the Sherman Act, there is already a penalty clause 
for the making of horizontal price fixing contracts, or such contracts more speci- 
fically prohibited in that section. Accordingly, by an amendment to H. R. 5767, 
it is suggested that the penalty clause be omitted. 

The National Association of Retail Druggists, the proponents of H. R. 5767, 
in behalf of the tens of thousands of its members, take issue with the Commission's 
statement Opposing the MeGuire bill, becanse it is unwarranted, and it unfairly 
presents the senues involved. The statement incorrectly presents the problems 
of the small merchants in their effort to efficiently serve their respective com- 
munities. The statement by innuendo portrays the small merchant as inefficient 
and one seeking through legislation to enhance his self-interest in disregard to the 
welfare of the general public. 

We maintain, as was repeatedly asserted, that the small-business man is the 
backbone of our Nation. Therefore to maintain the individual character, intelli- 
gence, and freedom of the small-business man, it is imperative that he be protected 
from the brute and jungle method of competition in the scheme of our free enter- 
prise system. 

We propose that the State fair trade acts, when extended to apply to interstate 
commerce as provided by the MeGuire bill, will in a large measure eliminate the 
uneconomic effeet of cutthroat competition at the retail level in the field of 
distribution. 

Respectfully submitted. 

THe Nationat Association or Reta. Drveaists, 
Joun W. Darcavenr, /ts Executive Secretary. 
HERMAN S. Water, /ts Legal Counsel. 


Mr. Prresr. This concludes the testimony before the subcommittee 
for today. 

The Chair would lke to ask the members of the subcommittee to 
remain tor a minute or two. 

The subcommittee will stand adjourned subject to the cell of the 
Chair. 

Whereupon, at 12:10 p.m., Friday, February 15, 1952, the hearing 
was adjourned, subject to the call of the Chau.) 
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WEDNESDAY, FEBRUARY 20, 1952 


House oF REPRESENTATIVES, 
INTERSTATE AND ForeIGN ComMERCE COMMITTEE, 
Washington, i ag 

The committee met pursuant to call, at 3:15 p. m., in room 1334, 
New House Office Puilding, Hon. John A. MeGuire presiding. 

Mr. McGuire. We will open the hearings. 

The first witness is Mr. John Schwegmann, Jr., of Schwegmann 
Bros. 

Sefore vou start, Mr. Schwegmann, I want to tell you how grateful 
we are for your coming up here. 


STATEMENT OF JOHN SCHWEGMANN, JR., SUPERMARKET 
OPERATOR, NEW ORLEANS, LA. 


Mr. ScHweGMANN. Thank you very much, Congressman McGuire. 

Members of the committee, I would like to say that if I don’t speak 
loud enough, tell me; if I speak too loudly, tell me. 

My statement is with regard to competitive retailing versus fixed 
prices, and I speak against H. R. 5767 or any bill which will fix or 
raise retail prices. 

My name is John Schwegmann, Jr., of New Orleans, La. 

Thank you for this opportunity of appearing before the House 
Interstate and Foreign Commerce Committee. | am proud to serve 
my country, my customers, millions of American consumers, and 
thousands of unorganized independent retailers, whose welfare is 
threatened by any plan designed to fix or raise retail prices. 

Even though I am not a college graduate, a laywer, or an economist, 
it is my sincere opinion that my practical education and experience 
qualify me to represent them, with sincere loyalty and without selfish 
motives. I believe the American people are disgusted with attempts 
which seem to have no other aim besides gains for all parties except 
the consumer. This bill is another such attempt. 

Generally speaking, I am one of the small independent supermarket 
operators in this country. Six years ago I was working in a grocery 
store for my father at a very small salary. ‘Today, our two super- 
markets in New Orleans do an annual volume of retail business in 
seven figures, because our honest ambition is to sell food, drugs, 
hardware, shoes, clothing and liquor at the lowest prices possible. 
Inasmuch as I started in the grocery business as a small independent 
operator, I believe 1 am qualified to testify relative to the problems 
of that operation, which is in one of the most highly competitive 
fields. 
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For 16 years | have served the public in a retail capacity. During 
this period of time I have been very close to my customers. I know 
their problems and their pleasures. Their welfare is honestly a matte: 
of great concern to me. Their personal battles with inflation have 
been tragic in many instances. They have been losing that batt); 
since 1939 at the approximate rate of 4 percent per year. I am 
against this bill because I know it will automatically increase many 
retail prices from 15 to 25 percent. 


THE PROPONENTS OF FIXED PRICES OR FAIR TRADE ARE A POWERFU! 
GROUP 


Prior to the time the Miller-Tvdings amendment became law on 
August 17, 1937, this group organized one of the most effective pres- 
sure campaigns ever exerted on Congress and the President. Accord- 
ing to the January 7, 1937, issue of the Journal of the National Asso- 
ciation of Retail Druggists: 


Forty-four States of the Union are now organized as never before in history for 
the purpose of furthering legislation. 
This reference to the Miller-T'ydings amendment is proof that the 
inactive majority of our country is constantly in danger of govern- 
ment by lobby. Members of the association were advised that— 


Handling the customer who complains that he or she is asked to pay more for 
an article than he or she has been accustomed to pay * * * calls for di- 
plomacy. 

Explaining this bill or any law which increases retail prices for 
American consumers today, will call for cunning minds and unparalleled 
diplomacy. 


FIXED RETAIL PRICES ARE HARMFUL TO THE SMALL INDEPENDENT 
RETAILER 


Experience has proven that a manufacturer fixes the retail price to 
fit that retail operation with the highest overhead, in the form of con- 
veniences, extended credit, air conditioning, deliveries, glamorous 
facilities, and costly advertising promotions. On the other hand, the 
small independent on a side street, with lower operating expenses and 
fewer conveniences, cannot reduce a fair-trade price to induce cus- 
tomers to come into his store. Under these circumstances, fixed retail 
prices make it impossible for the small man to compete with the big 
operator. 

Price and services are equally important in the field of retail mer- 
chandising. To fix minimum prices without controlling services, 
actually places the small independent at a disadvantage. 

Because of their volume buying power, large retail operators can 
secure their own private brands of merchandise of identical quality to 
similar fair-trade merchandise. These private brand items can be sold 
by the big operator at retail prices below the fair-trade price of a simi- 
lar commodity, while the small independent, located down the street, 
is bound by fair-trade agreement to maintain a high fixed price on the 
national brand item. Here again the small independent cannot com- 
pete because his volume does not make it possible for him to secure his 
own private brand. 
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It is impossible to protect the inefficient or unnecessary retailer 
through legislation. Recent estimates disclose there are 373,000 
grocery stores in the United States, each serving a population of only 
370, while each American shoe store serves a population of 6,900. 
The modern supermarket can supply thousands of families at large 
savings, through its efficiency in moving tons of food, drugs, clothing, 
hardware, and other necessities from the manufacturer to the con- 
sumer. In the 10 years preceding World War II, 3,600,000 businesses 
closed their doors; 3,700,000 opened their doors during the same period. 
In normal times more than 1,000 new businesses open their doors each 
day in the United States (U.S. Chamber of Commerce). 

The percentage of business failures is reputed to be no greater in 
Texas, Vermont, Missouri, and the District of Columbia than the 
national average. These States and the District have no fixed retail 
price statutes. 


FIXED RETAIL PRICES ELIMINATE COMPETITION AT ALL LEVELS— 
MANUFACTURER, BROKER, WHOLESALER, AND RETAILER 


Competition is the mainspring that makes our country tick. Pre- 
vent competition and you kill the incentive that has made ours the 
greatest and most prosperous Nation on earth. Our profit system is 
bei ‘ing threatened by those who are against competition by those who 
cannot hold their own in the open market. ‘These people are attempt- 
ing to convince us that the competitive system does not belong in the 
world today. They want to control everything we make, buy, sell, 
or do. 

In my humble opinion price fixing is no function for the Congress 


except in emergencies. Under the philosophy of tree competition, the 
selfishness of the seller is checked by the thrift of the buyer. The 
buyer wants lower prices; the seller wants higher prices. If the 
Government interferes, it must favor one part at the expense of the 
other. This requires favoritism and discrimination, neither of which 
is democratic. 


THE PRESSURE OF COMPETITION BEGINS AT THE RETAIL LEVEL 


When retailers are very competitive, they make demands on their 
wholesalers and brokers for price relief, such as quantity trade dis- 
counts. The wholesalers and the brokers, in an effort to protect their 
retail customers, plead with the manufacturer for a lower price. 
The manufacturer in turn strives to improve his efficiency to lower 
costs and thereby reduce his price. The ultimate result is more con- 
sumption, more production, more employment, and a higher standard 
of living for the majority. 

If the retail price is fixed, all prices down the line of distribution 
are stable and everyone is happy, except the consumer. 


UNDER FAIR TRADE LEGISLATION, COMMODITIES OF THE SAME GENERAL 
CLASS ARE NOT IN FREE AND OPEN COMPETITION 


When a manufacturer fixes the retail price of his product, he 
arrives at the price after assuring good profits all along the line of 
distribution. His product is a high-profit item for brokers, whole- 
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salers, and retailers. That product is promoted and pushed and is 
afforded universal distribution at all levels. [t is almost forced on 
the consumer by huge advertising appropriations made possible by 
the excess profits resulting from the fixed price. There are special 
displays in retail stores and special commissions to sales clerks—all 
because it is a guaranteed high profit item. Competition is then 
diverted from its normal function of reducing retail prices to a per- 
verted competition between manufacturers to set the greatest guar- 
anteed profits for evervone in the distribution system, without any 
regard for the welfare of the consumer. 

On the other hand, another commodity in the same general class, 
is manufactured by a company which is trying to give the consumer 
the most for his money. His product is not fair-traded. The re- 
tailer’s profit is not guaranteed because another retailer might lower 
the retail price. Therefore, as a group the retilers do not promote, 
advertise, or promimently display this product. That would be 
making an investment in a commodity which might become a very 
low ‘profit item overnight. In turn the middlemen are reluctant to 
advertise and promote this product also, because it may become 
unpopular with retailers and so become a source of very little profit 
to the middlemen. Under these very common circumstances the free 
trade product is not in a free and open market. 


THERE IS LITTLE OR NO COMPETITION BETWEEN FAIR-TRADED COM- 
MODITIES IN THE SAME GENERAL CLASS 


When a leading brand manufacturer fixes his retail price, the other 
manufacturers automatically fall in line or peg their price just below 


the leader. Since the price conditions are stable, they are not con- 
cerned with competition, but in accurately determining how much the 
retail traffic will stand. These fair-trade competitors can feel more 
secure than if they had met in a conference room and agreed to fix 
the prices, because the fair-trade legislation gives them the protections 
of legal contracts. 


FATR-TRADE LEGISLATION GIVES ARBITRARY GOVERNMENTAL AUTHORITY 
TO INDIVIDUALS, COMPANIES, AND CORPORATIONS 


As a retailer | take title to mv merchandise when | buy it. Under 
fair-trade legislation such as the Miller-Tydings amendment, H. R. 
6767 and others, an individual, company, or corporation can dictate 
the terms under which I can dispose of my property. They can 
threaten me with fines and imprisonment if I do not obey then 
demands for high, fixed retail prices—prices which were fixed for con- 
sumers to pay without supervision of any agency representing the 
people—prices which may be fixed without any regard to quality or 
cost of production. The price-fixers are not concerned with the 
efficiency of my operation or how low I have reduced my cost of 
operation. They simply prevent me from passing these savings on 
to the consumers. An economic dictatorship of price-fixers in the 
United States poses a threat to our democracy. 
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FAIR TRADE LEADS TO BOYCOTTING OF RETAILERS BY MANUFACTURERS 


Today many manufacturers exert their assumed governmental 
authority by refusing to sell to a retailer or his suppliers unless the 
retailer uses the suggested retail price, even when a fair-trade con- 
tract is not involved. This illegal svstem is designed to cut off the 
supply of merchandise to any retailer who refuses to raise his retail 
prices to conform with those suggested by the manufacturer. Since 
Congress passed the Miller-Tvdings amendment giving manufacturers 
dictatorial powers over retail pricing, some manufacturers, like all 
dictators, have extended their powers through the boveott method. 
The consumer is penalized again. 

I have confidence in the wisdom and integrity of the Eighty- 
second Congress and those to follow. For the good of millions of 
American consumers and thousands of progressive independent 
retailers, | sincerely urge you not to block the path of retail progress 
with the monstrous injustice which is misnamed “fair trade 

Help us not to forsake the principles of freedom which have made 
ours the greatest Nation on earth—a nation whose leaders and people 
have never thought they were wiser than God. 

Thank vou. 

Mr. MeGurre. Do you have any questions, Mr. Beamer? 

Mr. Beamer. Yes, Mr. Chairman 

Mr. Schwegmann, [ think vou have presented a very excellent 
statement and I want to congratulate you on it. 

1 am wondering how many private-brand items vou use in vour 
store. 

Mr. ScHwWEGMANN. Well, Mr. Congressman, I don’t know whether 
vou are familiar with our operation. We have a supermarket opera- 
tion White) has a drug store, a household merchandise department, a 
sportswear department, a sporting equipment department, and I 
would say that we have almost everything that the average woman 
would use in her house and almost everything that she would use on 
her table. 

Mr. Beamer. May | just confine myself to the grocery items, 
where there are a lot of private brands. 

Mr. ScoweamMann. We have quite a few brands, Congressman. 
Of course, they haven’t been very successful in getting us to fair- 
trade them even though they are registered to be farr-traded. They 
have given up in many cases. By way of illustration, some national- 
brand soap was fair-traded and we have feminine hygiene pads which 
are fair-traded. 

Mr. Beamer. Do you carry any private brands? 

Mr. ScoHwWreGMann. Is your question whether we have any private 
brands that are fair-traded? 

Mr. Beamer. Just forget about the fair trading. Do your stores 
generally today use private brands in order to compete with nationally 
advertised brands? 

Mr. ScHWEGMANN. Well, we have very few local brands which we 
sell anywhere near the quantity that we sell of the nationally adver- 
tised brands that are fair-traded. We do not carry private brands 
of any kind. 
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Now, I don’t know whether I understand your question correct]\ 
or not. Would you mind repeating it? 

Mr. Beamer. May I explain. I know quite a large number o! 
manufacturers who specialize in making up private brands. 

Mr. SCHWEGMANN. Yes, sir. 

Mr. Beamer. Now, take for example, baking powder. As you 
know, baking powder is sold very extensively and I was in tha! 
business at one time. It is sold very extensively under private brands 
Now, let’s assume that a store buys a large quantity of that particula: 
product under its own private brand and that it is manufactured by 
the private-brand manufacturer. Is that very extensively used in 
stores of your type? 

Mr. ScHwreGMANN. I would say “No”; not baking powder. 

Mr. Beamer. Do you know by experience what kind of arrange- 
ments those stores using private brands have with the manufacturers 
of the private brands? 

Mr. ScHweGMann. In New Orleans we have several chains which 
have large outlets hooked up all over the country. They will have 
their own tooth paste, their own milk of magnesia, and quite a few 
products. Because of their large turn-over, they are able to get a 
manufacturer to sell them those items under a private label. Even 
in the food business, on certain items, as canned vegetables, some of 
the large chain stores put out a lot of private labels. 

Mr. Beamer. Suppose such a large chain store, for example, realized 
that it had built up a large volume of business on a private brand 
which was produced by a private-brand manufacturer. Would you 
say it was true that the chain-store operator could go to the manufac- 
turer and say, ‘Give me a better price because | can get this from 
somebody else?” 

In other words, it places the manufacturer and all of his emplovees 
on a very competitive basis and sometimes forces them to lose money 
rather than to lose the contract in the hope that they can in some way 
make it up. 

Mr. ScoweGMann. In fairness and in honesty, let me say that e-pe- 
cially in the food business you have severe competition whether it be 
a national brand or a private brand. 

Mr. Beamer. Now, suppose that the private-brand manufacturer 
is making up soups and that he sells his product to one of the larger 
chains which provides him with a large volume of business which, of 
course, is the ultimate desire of anv manufacturer. Does he not then 
come to the place where this private-brand user almost becomes the 
exclusive customer of that manufacturer? Can you see the situation 
and the position that places that manufacturer and his employees in? 

Mr. ScHWEGMANN. You have to realize that before a chain stor 
can get a product made up under their own label they have to take « 
large volume. 

Then private independent stores and other chains who do not choose 
to use the private labels also have a lot of competition. The nationa! 
brands are well-advertised. In many cases from my personal obser 
vation in New Orleans, I don’t think the private brands make out too 
well. 

Mr. Beamer. Now, another question, Mr. Schwegmann. Do you 
have any competition with the people who operate from door to door? 
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In some places they call them tin-coffee merchants. They sell their 
own private brands from house to house. 

Mr. Schwee@mann. | would say, Congressman, that that is not a 
serious threat to our business at all because the people who buy from 
the man who sells from door to door are usually receiving a service 
which I don’t render. Ina lot of cases they are probably buying be- 
cause a good salesman has used some good salesmanship on his cus- 
tomers, and may have a good product. But as a whole customers get 
better products or equally as good products for less money if they go 
and shop for them in the supermarkets. 

Mr. Beamer. Now, | would like to refer to a point you make in your 
second page where vou have a very interesting observation with regard 
to the number of people that the grocery stores service and the number 
of people that the shoe stores service. Do vou think that is a good 
comparison? Do you think people buy as many pairs of shoes per 
year as they do loaves of bread? Do you know the mortality rate of 
shoe stores as compared to the mortality rate of food stores? 

Mr. ScHWEGMANN. [I don’t know that. Of course, people naturally 
go to the grocery store more often than they go to a shoe store to buy 
a pair of shoes. I don’t know what vou are trying to bring out. 

Mr. Beamer. May I make it more direct perhaps. I think you 
showed the number of grocery stores that closed their doors in a cer- 
tain period of time. 

Mr. ScHwWkGMANN. That applies not only to grocery stores. That 
is for all types of businesses. 

Mr. Beamer. Do you know how the figures on that point for grocery 
stores compare with the figures on the shoe stores, for example? 

Mr. ScHWEGMANN. No, sir. 

From what | have read, I know that there is a high mortality rate, 
death rate, shall we say, in the grocery business and in the hardware 
store business, a higher rate than there is in any other kind of business. 

Mr. Beamer. | was interested in knowing that. That was my 
personal impression, although I have nothing to substantiate it. 

May I pursue this with just one final question. Let us assume that 
[ have bought shoes--and | think vou have too, and I do not find 
much price-cutting in shoes. Is that the case? | have looked for some, 
but I have not found any. 

Mr. ScHweGMann. You realize, of course, that the profit the busi- 
nessman gets from the business is dependent upon the volume of busi- 
ness done. Now, I don’t believe that a shoe-store owner can afford 
to sell shoes at as low a profit as a man who sells groceries because 
of the much greater volume of business done by the retail grocery 
people or the drug store people or any other business that handles a 
large volume. 

In other words, tomorrow morning | can approximate within 
several thousand dollars how much business I am going to do from 
past experience and that will be way and above what a shoe store will 
do. He obviously has to get a higher profit. Everything is relative 
and depends upon the turn-over and what the commodity is. 

Mr. Beamer. Supposing a shoe store owner were to advertise one 
of his lines of shoes at a special price. Do vou think that would prob- 
ably bring in enough people to his store to increase his volume to the 
point where it would be profitable for him to do that? 
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Mr. ScowrGMann. I think, Congressman, that there is a lot to by 
said for that. I think the time will come when vou will have super- 
market shoe stores, people who will sell very good shoes, nationally 
known products and who will have a lower mark-up. There won't 
be any time lost between the time when a salesman waits on one 
customer and waits on another. I think we are going to streamline 
our country all the time so as to make more goods available to the 
majority of our people, and we will have a higher standard of living 

1 think what vou say is being done today in some stores. I think 
vour line of thinking is wonderful, and that is being done in some cases 
and is going to be improved upon. 

Mr. MeGuire. Will vou vield? 

Mr. Beamer. | have finished. 

Mr. MeGuire. With regard to the shoes and having people buy 
them by themselves to some extent, 1 think vou are just out to 
give people one more thing to gripe about, are vou not? 

Mr. ScHWEGMANN. Congressman, as I] said before, this world is a 
wonderful place to live in if we can learn every day. 1 think that 
as long as we keep our minds open we will be all right. In other 
words, God gave us a mind and as long as we devote that mind to 
the good of the people in this country or in the whole world and use 
it for what it is intended to be and use all of the fruits that we have 
in this world, all of the natural resources, we will raise our standard 
of living. Those things are all here for a man to enjov. If we ti 
them up in any kind of way and say that a particular group cannot 
get them, that becomes an instrument for harm. 

Mr. MeGuire. Do you have any other questions, Congressman? 

Mr. Beamer. I think the gentleman should be complimented on 
one statement at least and that is that we do not want to have too 
many controls. Of course, that might raise the question as to whether 
the MeGuire bill is one of further controls or is one of further 
assistance, ; 

Mr. McGuire. | have always had a reputation of being for the 
little fellow, so it is quite an anomaly for you to be putting me in the 
millionaire class. 

I have a few questions for vou. When did your father start in the 
retailing business? 

Mr. ScHweGMANN. Well, my father started in the grocery business 
in his own name in 1938. 

Mr. MeGuire. When was the first Schwegmann supermarket 
opened? 

Mr. ScHWEGMANN. The first Schwegmann supermarket was opened 
in New Orleans over 100 years ago by my grandfather. 

Mr. McGuire. One hundred years ago? 

Mr. ScHWEGMANN. Over 100 years ago. 

Mr. McGuire. But your father started only in 1958? 

Mr. ScHwWreGMann. Yes, that is right, but my grandfather died 
when he was over 88 years old. 

Mr. McGuire. Do you have more than one supermarket? 

Mr. ScHwEGMANN. We have two. 

Mr. McGuire. In other words, your biggest growth has coincided 
with the 20 vears or so of the existence of fair trade, has it not? 

Mr. ScoweG@Mann. Well, Congressman, | think you misunderstood 
me there when vou asked me about when my father started in the 
grocery business. 
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I started in the grocery store business on August 23, 1946. You 
see, my father worked for his brother after my grandfather died. My 
grandfather operated a store similar to a lot of corner grocery stores. 
He didn’t exert too much pressure. He made a verg good living and 
enjoved life. 

My uncle was a whole lot more industrious. He believed in 
expanding more. He made more money and he worked harder, of 
course, until such time as my father bought the business from him. 

Mr. McGuire. When would vou say that vour uncle really hit 
pay dirt? 

Mr. ScHWEGMANN. You mean when he started making money? 

Mr. McGuire. Making a lot of money. 

Mr. ScHWeGMANN. | think he claims that he went into the grocery 
business in 1897 or something like that. That is not accurate. 

Mr. McGuire. That is when he went into it? 

Mr. Hare. That was under the Democratic administration. 

Mr. McGuire. He had most of his success under the Democratic 
administrations. 

Mr. ScHwWeGMANN. | don’t want to get mixed up in polities. 

Mr. McGuire. You will admit vou never had it so good. 

Mr. ScHWEGMANN. That is right. 

Mr. McGuire. Well then, fair trading didn’t prevent you from 
getting bigger, did it? 

Mr. ScHWEGMANN. No, sir; fair trading didn’t prevent me from 
getting big. 

Mr. MeGuire. As a matter of fact, maybe it gave you something 
to vell about. 

Mr. ScuoweGMann. I will tell vou what it has done. I never paid 
any attention toit. I fought it. I defied them. I sold goods at my 
own price and almost went to jail. I am still going to do it, Congress- 
man. I believe that my merchandise is mine, and the day that I can’t 
sell my merchandise at what I think is the right profit and I have to 
let somebody else tell me how to sell and cheat and raise prices, | am 
going to jail first. 

Mr. McGuire. There are plenty of blue bloods in the country today 
whose high position can be attributed to the fact that their fathers and 
ancestors broke the prohibition laws; is that not true? 

Mr. ScuweeMann. That is right. 

Mr. McGuire. And a great many retailers likewise got bigger be- 
cause they had more imagination, more energy, and the other things 
that distinguish the hugely successful from the moderately successful ; 
is that not true? 

Mr. ScHweGMANN. Yes, sir. Congressman, | would like to say 
something that may help you to understand me a little bit better. 

My uncle was in business, as I told you. He made a lot of money. 

My father was only a salaried man making $125 a month and trying 
to raise six children. You can realize that my father never had very 
much income with which to give us a high standard of living. 
started to work when I was 16 vears old. 

I didn’t exactly know poverty because my parents did give me 
enough to eat; but I knew that I wasn’t getting what my cousins got 
whose father was a businessman. Iam not ashamed to say that all of 
my underclothing was made out of flour sacks and sugar sacks and that 
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at “> gd sewed. That was the best way that we could get our 
clothes, 

So in my heart I feel that my country and my customers have given 
me the most wonderful opportunity to get some of—well, we will say, 
the luxuries, and the things that this country affords anyone who is 
willing to work for them. 

When my father went into business, we worked from morning till 
night to try to make his business a success. My two brothers were in 
the service. I didn’t go into the service because I had heart trouble. 
While they were in the service, I did some port security work. While 
my brothers were in the service, I was running the grocery store with 
my father. We made money. 

When my brothers came back we decided that we would go into the 
grocery business. The location that my father had bought from my 
uncle was a location that wasn’t on the main thoroughfare. I imagine 
that 100 aoe ago that was the main thoroughfare, but it had moved a 
couple of blocks from that location. 

I had been working at a bank, the Canal Bank. We had in New 
Orleans a bank known as the Canal Bank. I had made the acquaint- 
ance of a Mr. Meyer and I told my father that I wanted to go into the 
grocery business with my brothers and Mr. Meyer. 

My father told me, ‘““How much money does this Mr. Meyer have?” 

I said, “He has no money, but he has the will to work, and that is 
all I have.” 

I had practically no money, but everyone in New Orleans knew that 
we were honest and that we would either have the merchandise or the 
money. 

I never had any trouble in securing credit. 

So we went in and built this store on St. Claude Avenue, and we 
sold our merchandise at prices that we thought were the right prices. 
We have used every possible way of saving money. We kept our 
expenses down. We didn’t put full page ads in the paper. We didn’t 
put any advertising in the papers. 

The truth of the matter is, Congressman, that when I went into 
business I couldn’t buy a register. We started on boxes. We didn’t 
have any shelves. The man who put the roof on the grocery store 
told me that he wasn’t going to send me a bill for a year afterward, 
and he didn’t. So you can see that we started from nothing. 

I wouldn’t say that we had an easy time. We had an awfully hard 
time. But the Lord says you have to earn your living by the sweat 
of your brow, and I was glad to work because I knew we were going to 
finally, some day, achieve something, and we have. 

I am very proud of the success we have had, and I think that our 
operation in New Orleans has not only brought prices down, but has 
made other operators sell for less. Our store on St. Claude Avenue 
can’t take care of the people who are trying to come in. They are 
waiting in lines to come in. 

Mr. McGuire. Did you drive many of your competitors out of 
business? 

Mr. ScHwEGMANN. I would say “No.” 

Mr. McGuire. Actually you have been pretty well rewarded for 
your greater efficiency? 

Mr. ScHwEGMANN. What is that? 
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Mr. McGutre. I say, you have been pretty well rewarded for your 
greater efficiency? 

Mr. ScHWEGMANN. Yes, sir. 

Mr. McGutire. Do you think the United States would be a better 
country if most smal]-business men Jost their businesses and became 
employees of a relatively few giants? 

Mr. Scoweemann. | would say this, Congressman: Some people 
really don’t know, or don’t appreciate when they have something good. 
Now, you can’t very well ask consumers to support a store where the 
owner wants to go down to the race track or close his store after dinner 
or who occasionally wants to make a bet and takes the money out of 
the cash register or wants to go and get drunk or who doesn’t want 
to try to build his business, you understand. I would say that that 
type of merchant will never stay in business with all of the legislation 
in the world. You will just have to subsidize him. 

Mr. McGuire. Will you admit that a lot of good, hard-working 
businessmen have been driven out of business? 

Mr. ScoweGMann. No, I will not admit that. 

Mr. McGutre. You will not admit that? 

Mr. ScHweGMANN. No, sir. 

Mr. McGuire. You sell some goods, don’t you, at less than delivery 
cost? 

Mr. ScHWEGMANN. No, sir. 

Mr. McGutre. You don’t? 

Mr. Scowee@mann. No, sir. 

Mr. McGutre. Do you make a profit on everything you sell? 

Mr. ScHwEGMANN. We make an over-all profit on everything. 

We do have various mark-ups on different things. It depends on 
the service, the amount that the service costs. ut we do not sell 
anything below cost. 

Mr. McGuire. You don’t sell anything at less than cost? 

Mr. ScHweGMann. That is right. 

Mr. McGutre. What is your highest mark-up or margin? 

Mr. ScoweGMann. Our highest margins of profits would be in the 
meat department because you have the expense of butchers and you 
have a lot of expense in the refrigeration which will automaticall 
make the cost higher than something that is being sold on a dry shell. 

Mr. McGutre. What would that be? 

Mr. ScHwreGMANN. You mean on the dry shelf or in the meat 
department? 

r. McGuire. Either one. 

Mr. ScHWEGMANN. Well, in the meat department, where you cut 
steaks and have to have power saws, and all that, we try to get, 
depending on how much cellophane goes on a certain thing, approxi- 
mately 25 percent. We will get 27 percent on meat that needs a lot 
of butchering. Then if we have sections of meat that need no butcher- 
ing, you understand, we will mark those down in proportion to the 
service that is needed before the meat can be sold. 

Mr. McGurre. Do you have any margins as high as 60 percent? 

Mr. ScuweeMann. No, sir 

Mr. McGutre. Fifty percent? 

Mr. Scuweamann. No, sir. 

Mr. McGutre. Forty percent? 

Mr. ScHweGMann. No, sir. 
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Mr. McGuire. What is your highest percent mark-up? 

Mr. ScoweGMaNnn. Our highest mark-up would be on the meats. 
Then after the meats would come the hardware department where 
you are selling pots and pans. We have a 20-percent mark-up there. 

Mr. McGuire. You certainly have some margins higher than 5 
percent though? 

Mr. ScoweGaMann. We have nothing lower than 6 percent. 

Mr. McGuire. Nothing lower than 6 percent? 

Mr. ScHwEGMANN. Yes, Sir. 

Mr. McGuire. You believe in laws to prevent monopoly, don’t 
you? 

Mr. SchweGMann. There you ask me to go into a discussion on 
something I don’t know too much about. I believe that if we have 
enough freedom and free enterprise, it is going to be almost impossible 
to have monopolies on the retail level. I really believe that. Of 
course, | am not getting into the subject of railroads, and so forth. 
But I think it would be a hard thing to have a monopoly in this 
country if we have enough freedom and energetic young men who are 
supposed to take the places of their fathers in this country and who 
really want to get out there and work and earn an honest day’s pay 
or an honest day’s living. 

Mr. McGuire. | take it you believe that some fair-trade prices 
are too high? 

Mr. ScowrGMann. I believe most all fair-trade prices are too high. 
I will go on record as saying that all fair-trade prices are too high. 

Mr. McGuire. So you really have not overcharged your customers, 
have you? 

Mr. ScHWEGMANN. No, sir. 

Mr. McGutre. I assume that if you had to sell fair-trade items at 
a higher price than you wanted, vou would then reduce the prices on 
other goods? 

Mr. ScHWEGMANN. What is that? 

Mr. McGuire. Say that I assume that if vou had to sell fair-trade 
items at a higher price than you wanted to, you would reduce the 
prices on other goods? 

@ Mr. SchweGMann. Well, the idea is that I have never done that. 
I don’t sell the fair-trade items at the prices they tell me to sell 
them at. 

Mr. MeGuirg. You don’t? 

Mr. ScuweGMann. No. I have been in and out of injunctions all 
the time. 

Mr. McGuire. You almost act to me like you want to be the head 
of an eleemosynary institution. 

Mr. Scowramann. I don’t know. 

Mr. McGuire. You act to me that vou really don’t want to make 
too much money and really want to help the people out. 

Mr. ScoweGMann. In order to help vou understand me, just 
visualize me in the years, I would say, 1935, 1936, and 1937. I was 
making $25 a month, and I worked from 7 o'clock in the morning to 
maybe 10 o’clock at night. You can realize how I felt when I saw 
that it would be possible for me to better myself by the same amount 
of work and that the public was going to reward me so handsomely 
and was going to give me a higher standard of living. 

They were going to make me enjoy things that I never thought 
possible. Those people have given me everything. 
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Mr. McGuire. You are not accusing the people who sell items at 
fair-trade prices of gouging the public, are you? 

Mr. ScoweGMann. Congressman, I will say that I don’t run other 
people’s businesses, and if they think they need a 100-percent profit, 
they are the best judge of their efficiency. 

Mr. McGuire. Speaking seriously, you have confidence in the 
good sense of the 150 million people who have been going to market 
every day for 20 years, do you not? 

Mr. ScoweGMann. What is that again? 

Mr. McGutre. I say, vou have great admiration for the good sense 
of the American people who have gone to market for the last 20 years? 

Mr. ScuweGMann. That is right. 

Mr. McGuire. Do you not really believe that if fair-trade prices 
had been too high somewhere along the line during these 20 years the 
fair-trade system would have fallen of its own weight? 

Mr. ScHweGMaANnn. Well, | would say that if the American people 
had had some representation, some genuine representation, you 
would never have had the bill. It was a very cunning thing. It was 
done at a time when the people were more or less panicy because of 
the circumstances at that particular time. I think there is hardly 
anybody who considered them or even worried about them, and [ 
think that if I would have been in business 10 years ago, it would 
have ended 10 years sooner. 

Mr. McGuire. What year was it that you and the other fellow 
built this store? 

Mr. ScoweGMann. We went into the grocery business on August 
23, 1946. Of course, I was working for my father in 1937 and 1938. 
I wasn’t my own boss then. I was an employee. 

Mr. McGutre. Did he pay you pretty well so that you could put 
some money away? 

Mr. ScoweGMann. You would get a laugh out of it if I would tell 
you what I got. 

Mr. McGuire. Do you have any questions, Congressman Roberts? 

Mr. Roserts. No questions. 

Mr. McGuire. Mr. Hale? 

Mr. Have. Do I understand that you handle no fair trade items? 

Mr. ScHwreGMann. We handle everything that is fair traded but 
we don’t adhere to the prices. 

Mr. Hare. You mean that you handle fair trade items but don’t 
respect the retailers’ maintenance price? 

Mr. ScoweGMann. I don’t respect the retail maintenance price. 

Mr. Have. Well, if you do handle fair trade items, and do respect 
the fair trade prices, vou would be in the position of riot being the 
complete master in your own shop. 

Mr. ScoweGMann. I don’t quite understand you, Congressman. 

Mr. Hate. Suppose you handled a brand of toothpaste which has 
a fixed retail price, we will say, of 50 cents. 

Mr. ScHWEGMANN. Yes, sir. 

Mr. Hare. And you decide not to sell it at 50 cents but to sell it 
at any price you see fit. 

Mr. ScHWEGMANN. Yes, sir. 

Mr. Hate. If you were to stick to the 50-cent price which is the 
price the manufacturer fixed, you would not be your own master at 
all, would you? 
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Mr. ScHwEeGMANN. You are right there. I would not be. I 
wouldn’t be running my business at all. It would be in the hands of 
somebody I didn’t even know. ‘There would be no need forme. We 
could run the store from a textbook, we could run all the business 
from a textbook. 

Mr. Hate. I will say that the Supreme Court agrees with you. 

Mr. ScHweGMann. Thank you very much. 

Mr. Priest. The chairman regrets that he was detained and unable 
to be here to hear your full statement, Mr. Schwegmann, but you were 
in good hands. 

We appreciate your appearance before the committee and the state- 
ment that you have made. We have made a special effort during 
these hearings to obtain for the record every possible viewpoint pro 
and con on the legislation. We appreciate your appearance here 
today. 

If there are no further questions, thank you very much. 

Mr. ScHweGMANN. Thank you very much, Congressman. 

Mr. Priest. Without objection, at this point in the record, we will 
include a number of telegrams, most of which are invitations to per- 
sons to testify and their replies. Some of those who were opposed to 
the legislation were unable to appear in person but would like to file 
statements. 

Others who were opposed did not care to appear or to file statements. 

(The telegrams, referred to, read as follows: ) 

New York, N. Y., February 6, 1952. 
Hon. Joon A. McGuire, 
House Interstate and Foreign Commerce Committee, 
House Office Building: 

Retel February 5th, inviting us to appear next week to testify on your fair 

trade bill H. R. 5767. Appreciate courtesy of invitation but unable to make 


adequate preparation on such short notice. We will be glad to present our views 
in writing later in lieu of appearance if acceptable to vour committee. 


Jack I. Srravs, 
R. H. Macy & Co., Inc. 


Frepruary 12, 1952. 
Q. Forrest WALKER, 
R. H. Macy & Co., 
Herald Square, New York City, N. Y.: 


Regret you will not testify in person but written statement will be acceptable. 
Expect to close hearing record February 19. 
J. Percy Priest, Subcommittee Chairman. 


New York, N. Y., February 18, 1952, 


J. Percy Priest, 
Subcommittee Chairman, Interstate and Foreign Commerce Committee, 
House of Representatives, Washington, D. C.: 
Retel February 12: Regret we will be unable to file statement until sometime 
around March 1. Hope the record can be kept open till that time. 
Q. Forrest WALKER, 
R. H. Macy & Co., Inc. 
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New York, N. Y., February 8, 1952. 
Hon. Percy Priest, 
Chairman, Subcommittee on Interstate and Foreign 
Commerce, House Office Building: 

May I request permission for the appearance before your committee any time 
during week of February 18 of Mr. Philip 8. Harris, president, 8S. Klein and the 
Square, Inc., New York City, in opposition to H. R. 5767. 

JEssE FREIDIN, 





Wasuinoaton, D. C., February 12, 1952. 
JESSE FREIDIN, 
New York, N. Y.: 
Committee glad to hear Mr. Harris February 18, 10 a. m., room 1334 New 
House Office Building. 
J, Percy Priest, Chairman, 


New York, N. Y., February 13, 1952. 
Hon, J. Percy Priest, 
House Office Building: 
Thank you for telegram. Regret Mr. Harris will not return from out of town 
in time to appear on February 18. May he instead submit written statement? 


JESSE FREIDIN. 


Cuicaco, Iiu., February 11, 1952. 
Hon. J. Percy Priest, 
Interstate Commerce Committee, House of Representatives: 
Re H. R. 5767, fair trade. Regret cannot appear at hearing February 14. We 
prefer not to be heard on this matter. 
R. E. Bowers, 


Secretary, Marshall Field & Co. 


eee 


New York, N. Y., February 8, 1952. 
Hon. J. Percy Priest, 
House of Representatives, Washington, D. C.: 

We appreciate your kind invitation to appear before your committee to testify 
on H, R. 5767. However it is the policy of our magazine not to testify on any bills. 
irrespective of our editorial position, 

Rautpu D. Parne, Jr., 
Managing Editor, Fortune Magazine. 


———= 


New York, N. Y., February 8, 1952. 
Hon. J. Percy Priest, 
House Interstate Commerce Subcommittee on Fair Trade, 
1334 New House Office Building: 

Appreciate your offer to testify on H. R. 5767, but prefer to decline. We regard 
our role as newspaper to report news developments rather than taking position on 
news subjects in legislative hearings. 

B. H. McCormack, 
Executive Editor, the Wall Street Journal, 


(The following statements were submitted for the record :) 


AMERICAN FARM BuREAU FEDERATION, 
Washington 1, D. C., February 12, 1962, 
Hon, J. Percy Priest, 
Chairman, Subcommittee on Federal Trade Commission, 
House Committee on Interstate and Foreign Commerce, 
House Office Building, Washington, D. C. 

Dear ConGRESSMAN Priest: We would like to file for the record this letter 
in opposition to the approval of H. R. 5767, which would require all distributors 
to comply with the provisions of any fair-trade contract entered into by any other 
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distributor. The American Farm Bureau Federation opposed the enactment of 
the Miller-Tydings Act and since then has periodically reiterated its opposition 
to resale price maintenance legislation. At the most recent annual meeting of 
the Federation at Chicago in December 1951 the following resolution was approved 
by the House of Delegates: 

“So-called fair-trade pricing legislation is inconsistent with the maintenance of 
the principles of a free competitive economy. Flexible and freely moving prices 
are an important element of these principles. We oppose legislative efforts to 
require nonsigners of fair-trade contracts to comply with their provisions. We 
favor legislation to eliminate fair-trade pricing provisions of law.’ 

Our basic objection to price maintenance legislation is our belief that flexibility 
of prices achieved by the interaction of supply and demand factors in a free market 
is a fundamental feature of a free competitive enterprise system. 

The distinguishing feature of the American economic system as compared with 
private capitalism in many other countries is our concept of competition. We 
are one of the few nations which has established competition as an economic ideal 
by legislation prohibiting practices or conspiracies to interfere with competition. 

Many other private enterprise economies do not have this concept. Much of 
the effort of their business and governmental leadership is in the direction of the 
establishment of Government-industry agreements, the development of cartel 
arrangements, the enactment of programs to mitigate the effects of competition, 
the furthering of measures to protect individuals in this category or that from 
competitive pressures with their supposed harmful effects. By such devices they 
tend in the direction of providing an umbrella for the inefficient and of reducing 
the pressures and the incentives for increased efficiency which is so vital a part of 
the American economic pattern, 

The end result of this kind of ‘“‘protective’’ thinking is planned economy or 
socialism, 

We are opposed to all forms of price fixing, but the proposal in H. R. 5767 is 
a particularly vicious form of price fixing, because it involves no consideration 
of the interests of the consumer and because it provides a means whereby a 
minority of the distributors of a product may take action which is binding upon 
the majority. The nonsigner provisions of H. R. 5767 would enable a manu- 
facturer, by contract with one retailer in a State, to compel every other retailer 
in the State to comply with such contract. 

Any retailer who is able to serve the public more efficiently than others, 
whether due to managerial ability or volume or location or for any other reason, 
should be encouraged, not prevented, to refleet such reduced costs of operations 
in his prices and by such means to keep competition alive and active. The 
consumer should have the benefit of any such efficiencies. 

Nor is this necessarily harmful to retailers. Any protection of retail dealers 
by fair-trade pricing practices is more illusory than real. If margins are held 
unduly high on some items, efficient operators will be able to be more competi- 
tive on other items or to compete more actively with respect to merchandising 
or display or advertising or trade-ins or services. We know of no evidence 
indicating that those retail trades which have generally resorted to fair-trade 
pricing practices have been more profitable than those retail trades which have 
not. Nor do we know of any evidence that retail trade has been any more 
profitable in those States having resale price maintenance legislation than in 
those States which do not. 

A competitive svstem that forces businessmen to improve their efficiency and 
do a better job for their customers actually makes it possible for them to do a 
better job for themselves by deserving and obtaining a larger volume of business. 

In the case of some items resale price maintenance favors the large operator 
who, in effect, is able to cut prices by bringing out private brands, whereas this 
is not feasible for the small operator. 

One of the fundamental defenses of the profit svstem is that competitive forces 
will compel passing along to the consumer savings which may be made as a 
result of increasing efficiency of production and distribution. If legislation is 
enacted which will prevent such savings being reflected in prices to consumers 
this basic defense of the profit system is destroyed, 

Freely moving prices perform many functions in a free enterprise economy, 
They guide production and consumption, they allocate our resources, they de- 
termine at what occupations people will be emploved, in what industries money 
will be invested. The American Farm Bureau Federation has opposed price 
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fixing for all purposes, including fixing of farm prices by Government. Our 
policy in this connection is most precisely stated by the following excerpt from 
our annual meeting resolution on farm price support programs: ‘‘Farm price sup- 
ports are an appropriate and necessary protection against unreasonable price 
declines. It is not, however, the responsibility of the Government to guarantee 
profitable prices to any economic group. We favor the maintenance of the 
present price support features of the Agricultural Act of 1949 which are designed 
to provide protection against extreme price declines without going to the opposite 
extreme of Government price-fixing.’’ Price support policy so conceived leaves 
agricultural prices generally free and subject to market in‘luences. To use 4 
comparable illustration, minimum wages established by law are not harmful to 
maintenance of the free enterprise system, but the fixing of wages by Govern- 
ment would be grossly inconsistent with the spirit and operation of a free enter- 
prise economy, 

Resale price maintenance provisions of law provide a framework which may, 
and on occasion has, been used to implement undertakings and agreements con- 
trary to the letter and spirit of antitrust legislation. Thus, the Federal Trade 
Commission reports that: 

“In Ohio a State court has refused to enforce a wholesaler-retailer contract 
for the maintenance of retail prices because it was shown that the prices set out 
in the contract were agreed upon by the wholesalers. In New Jersey, however, it 
appears that such contracts are being enforced by the State courts in the absence 
of definite evidence of collusive agreement among wholesalers or among retailers 
as to the minimum resale prices set out in wholesaler-retailer contracts. The 
obvious conclusion would seem to be that if price agreements that are practicall) 
necessary to the operation of such schemes can be concealed, the resale price 
maintenance laws of the various States can be used and in fact are being used to 
implement illegal price agreements.’ 

The Federal Trade Commission further concludes: ‘‘As the result of its in- 
vestigations in antitrust cases, the United States Department of Justice has 
stated that, as an amendment to the antitrust laws, the Tydings-Miller Act does 
not serve the purposes which were urged upon Congress as a reason for its passage 
in that it sanctions arrangements inconsistent with the purpose of the antitrust 
laws, and becomes a cloak for many conspiracies in restraint of trade which go far 
beyond the limits established in the amendment. The conclusion of the Depart 
ment of Justice is that the actual effects of resale price maintenance have bec 
those which are to be expected from private price-fixing conspiracies unregulated 
by public authority, whether or not they enjoy the sanction of law. The De 
partment has further stated it to be its belief that if its Antitrust Division hac 
sufficient men and money to examine every resale price maintenance contract 
written under State and Federal legislation, and to proceed in every case in whicl 
the arrangement goes beyond the authorizations of the Tydings-Miller amend- 
ment, there would be practically no resale price maintenance contracts, and that, 
in the absence of such wholesale law enforcement, the svstem of resale price 
legislation fosters restraints of trade such as Congress never intended to sanction 

“The Federal Trade Commission, which shares with the Department of Justice 
the function of enforcing the antitrust laws, \ikewise finds both its personnel and 
funds insufficient to adequately investigate and proceed in all matters involving 
possible use of resale price maintenance contracts in violation of law. 

“The essence of resale price maintenance is control of price competition 
Lack of adequate enforcement of the antitrust laws leaves a broad field for the 
activities of organized trade groups to utilize it for their own advantage and to 
the detriment of consumers. The expenses of State and local fair trade com 
mittees, all of which are trade managed and trade financed, tend to increase or to 
prevent decreases in distribution costs. Maunfacturers and dealers alike con 
tribute to the expense of these committees for shoppers and investigators to ob- 
tain evidence of violations of prices and to pay lawyers emploved by the com 
mittees in prosecution of eases.” 

Enforcement of resale price maintenance legislation is a major problem in 
some fields honored as much in the breach as in the observanee. Enforcement 
will always be 4 problem beeause of the econvietion of so many people that if they 
own an article they have a basie right to sell it for any price at whieh they can 
find a purchaser. 

The futile endeavor to aneliorate the seeming harsh effects of competition by 
fair-trade pricing legislation strikes at one of the concepts of the free-enterprise 
system, freely moving prices established in a free market by private endeavor 
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and subject to the application of the law of supply and demand. If we are going 
to have a free-enterprise economy then we must leave individuals free, free to 
make their choices and one of these important choices is the freedom to establish 
prices and marketing margins. 

The American Farm Bureau Federation is therefore opposed to the principles 
contained in H. R. 5767. 

Very sincerely, 
Marr Triaas, 
Assistant Director, Washington Office. 


STATEMENT SUBMITTED BY WENDELL BERGE, OF THE District or Cotumpia Bar 


For more than 15 years I have had a deep interest in opposing all efforts to 
nullify the application of the Sherman Act to resale price maintenance agreements. 
For 10 vears I was a member of the staff of the Antitrust Division and later for 
nearly 4 vears was Assistant Attorney General in charge of that Division. As a 
result of this experience, [ gained some appreciation of the serious impact of so- 
ealled fair-trace laws upon the basie effectiveness of Federal antitrust legislation, 
The purpose of my appearance tooay is to add to the record a brief statement of 
my own convictions on this subject. 

T shall not undertake to outtine the historv of the judicia! decisions outlawing 
resale price maintenance, or of the efforts of the States, goaded on by powerful 
lobbies, to neutralize these eourt decisions. Such matters have alreadv been 
covered adequately in your record. Noris it necessary for me to recite the history 
of the Miller-Tydings Act which legalized to a limited extent resale price mainte- 
nance in interstate commerce. You are fully familiar with the Miller-Tvdings 
Act and its background. 

I want to state, at the outset, that Tam opposed to H. R. 5767 and H. R. 6184, 
both of which undertake to make effective in interstate commerce the so-called 
nonsigner clause which was held by the Supreme Court in Schwegmann Bros. v. 
Calvert Corp. (3841 U. 8S. 384) not to be authorized by the Miller-Tvdings Act. 

In the early davs of the Sherman Act resale price maintenance commonly meant 
an agreement or agreements between a producer and dealers providing that the 
dealers would agree to observe prices dictated by the producers. In the leading 
case of Dr. Miles Medical Co. v. Park & Sons Co. (220 U.S. 373) the Supreme Court 
held that such’agreements were illegal under the Sherman Act. Later, however, 
the Court affirmed the right of a producer to refuse to deal with particular dealers 
provided there was no agreement respecting price maintenance involved (United 
States v. Colgate & Co., 250 U.S. 300). This, of course, left the door open to refuse 
to deal with price cutters in the absence of an agreement to maintain prices. But 
in Federal Trade Commission v. Beech-Nut Packing Co. (257 U.S. 441) the Court 
in effect held that any effort to police retailers to assure that they were observing 
suggested prices was illegal. Thus, for some vears the test of legality seemed to be 
whether or not on the facts, an agreement or enforcement methods existed. 

But there was strong sentiment among manufacturers, particularly those who 
made and marketed branded products, to seek the right legally through contracts 
to dictate resale prices. The so-called fair-trade movement started with the 
first fair-trade act passed in California in 1931. This act, however, merely legal- 
ized resale price maintenance agreements in intrastate commerce. The really 
significant fact in the growth of fair-trade legislation came with the development 
of the so-called nonsigner clause. This clause, as vou know, provides that. if 
prices are set by agreement between a manufacturer and a dealer, thereafter al! 
dealers in the State are bound by the dictated price. They do not voluntarily 
undertake any contractual obligation but, nevertheless, they are bound. Cah 
fornia adopted this nonsigner clause in 1933 and thereafter, I believe, all State 
laws that were enacted contained it. By 1941 45 States had fair-trade laws. 

It is my belief that the essentially undemocratic character of the nonsigner 
clause escaped the attention of the American people until the Schwegmann case 
last vear. I think that many people believed that the policy of resale price main- 
tenance might be a debatable policy, but they thought of it in terms merely of 
lezalizing voluntary agreements between producers and dealers. Many people 
felt that resale price maintenance in any form was an inadvisable restraint becaus¢ 
it prevented competition on the dealer level. A series of resale price maintenance 
contracts could have the same effect so far as dealer competition was concerned 
as horizontal agreements between dealers fixing prices. And of course, suct 
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horizontal agreements were illegal per se under numerous court decisions applying 
the Sherman Act. 

But it occurs to me that in most of the policy discussion the importance, and 
the basically undemocratic character of the nonsigner clause was overlooked. 
Not only had the type of resale-price maintenance condemned in the Dr. Miles 
case been legalized by the State fair-trade laws, but under those laws dealers 
having no desire to be brought into a system of resale-price maintenance or any 
economic interest in participating, were legally forced to accept it at the risk of 
losing their product, and in some instances at the risk of criminal prosecution. 
Thus, by the simple act of making a contract with a single dealer in a State a 
producer could force every dealer in that State to accept and abide by the dictated 
price. No more effective way of eliminating price competition on the dealer level 
can be imagined 

The fair-trade movement grew rapidly in the 1930’s but its effectiveness was 
impaired by the fact that fair-trade contracts were not valid in interstate com- 
merce. Hence the movement to amend the Sherman Act which resulted in the 
Miller-Tyvdings \ct. 

All that the Miller-Tydings Act did was to amend section | of the Sherman Act 
to provide that vertical minimum price-fixing contracts shall not be in violation 
of the antitrust laws or the Federal Trade Commission Act when such contracts 
involve: (1) Trade-marked or branded commodities, (2) which are in competition 
with other similar commodities, and (3) when such contracts are valid under the 
State law of the place of resale. 

Thus the act speaks only in terms of “contracts or agreements” and makes no 
reference to nonsigners. In Schwegmann Bros. v. Calvert Corp. (341 U. 8S. 384, 
decided May 1951, the Supreme Court held that persons not parties to agreements 
establishing minimum resale prices are not bound by those agreements even though 
the State of resale does have a law binding nonsigners. The Court pointed out 
that the Miller-Tydings Act sanctions contracts or agreements between a dis- 
tributor and one or more retailers to fix minimum prices, if State law permits, 
but added: 

“When they seck, however, to impose price fixing on persons who have not 
contracted or agreed to the scheme, the situation is vastly different. That is not 
price fixing by contract or agreement; that is price fixing by compulsion. That 
is not following the path of consensual agreement; that is resort to coercion.” 

The Court also stated that when a State compels retailers to follow a parallel 
price policy, it demands private conduct which the Sherman Act forbids. After 
examining the legislative history of the Miller-Tydings Act, the Court went on 
to say that “‘we cannot find that the distributors were to have the right to use 
not only a contract to fix retail prices but a elub as well.” 

I think that the Schwegmann case is absolutely sound, and it is surprising that 
the point was not raised until nearly 15 years after the enactment of the Miller- 
Tydings Act. 

Let us consider the real significance of the nonsigner clanse. Whether the eco- 


nomic reason for utilizing the clause in a particular case is pressure from the dealers 
or from the manufacturer, the effect, once the clause has been adopted in a single 


contract, is to put the whole retail industry of a given State under absolute price 
dictation. There is no factor in such a situation to protect the public interest. 
Competition does not operate to protect the public interest because competition 
is e¢liminated by the nonsigner clause. There is no public representative in the 


transaction to protect the public interest as in the case of Government price 
regulation. 

We are all familiar with the tendency of American businessmen to resent price 
regulation—the constant lashing at the old Office of Price Administration and the 
present Office of Price Stabilization. Any regulatory agency that undertakes to 
set prices is in for a tough time. And yet, those public regulatory agencies that 
have taken such a beating have been agencies of the Federal Gevernment whose 
powers are subject to termination by Congress and whose every act is subject to 
public accountability. They operate under standards laid down by congressional 
authority. 

But all such factors to protect the public are absent in a scheme of price regula- 
tion in which the ultimate sanction is the nonsigner clause. The price mav or 
may not be reasonable. But it is imposed on a whole retail industry by a single 
contract to which most of the retail industry is not a party. There is no admin- 
istrative or judicial review as to the fairness of price. It is hard to imagine a 
more absolute form of economic dictatorship. The language of Mr. Justice 
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Douglas which appeared in a recent case (United States v. Wunderlich 96, L. ed 
67) is certainly appropriate. ‘‘Absolute discretion is a ruthless master. It j- 
more destructive of freedom than any of man’s other inventions.”’ 

It has been brought out in these hearings that although the original impetus for 
fair-trade legislation came from manufacturers interested in protecting their brand 
names, the chief interest shifted and the later pressure for fair-trade legislation has 
come largely from the organized retail groups who saw in this device a means of 
legally eliminating price competition. Thus, there have been many instances 
where retail interests have employed their combined power to coerce manufac- 
turers to give them fair-trade contracts. This coercision has not infrequently 
been accompanied by threat of boycott. 

When you consider the absolute power inherent in a fair-trade contract protected 
by a nonsigner clause, realization also dawns that the retailers themselves, may 
often suffer by the enforcement of imposed prices which require such a low margin 
of profit that the retailer can not profitably*operate. With the vast power of 
national advertising, a manufacturer can build up such good will for a particular 
product that a retailer must earry such product whether or not he desires to do so 
There are, for example, in the drug field, many products where national advertising 
has created a good will for a particular brand name that is not possessed by other 
competing products of fully equal merit. The local druggist must carry the 
product which has the benefit of national advertising. Under fair-trade contracts, 
containing nonsigner clauses, the manufacturer can, in effect, force the retailer to 
handle these nationally advertised brands at a ridiculously small margin of profit 
or even at no profit at all. 

In a free economy the conflicting interests of the consumer and the retailer 
find their proper level through the forces of normal competition. It should not 
be our interest to give the consumer the benefit of products sold at an uneco- 
nomically low price nor to give the retailer the benefit of uneconomically high 
prices. But under fair trade both injustices oecur. In some instances the manu- 
facturer uses his power to impose on an industry prices so low as to be unfair to 
retailers. In other instances the retailers sueceed through their organized asso- 
ciational activity in forcing manufacturers to raise prices above a normal competi 
tive level. IT understand, for example, that the record before this committee 
shows that the National Association of Retail Druggists has put on an organized 
effort to force manufacturers to increase profit margins on certain items. 

The proponents of fair-trade legislation have managed to stir up a great deal of 
emotional svmpathy by identifving themselves with the small independent retailer 
as against the larger so-called predatory chain stores. I hold no brief for the chain 
stores Indeed, | was in charge of the Antitrust Division when the action against 
the Great Atlantic & Pacific Tea Co. was instituted at Danville, Hl. That case 
was based upon a number of alleged discriminatory and monopolistic practices 
and in the criminal action the Government’s position Was sustained. The civil 
action is still pending. 

But because chain stores nav in some instances attain monopolistic proportion 
in their industry does not demonstrate that our method of retailing must neces 
sarilv be frozen in the nineteenth century pattern. There are undoubtedly some 
economic discriminations enjoved by certain chain operations, especiallly when 
they exceed a certain point in expansion, that must be neutralized by legislation 
But it is my opinion that the independent retailers are barking up the wrong tree 
when they seek to impose compulsory vertical price control upon a large segment 
of American industry in their effort to overcome what they believe to be the unfair 
advantage of other forms of distribution. 

For example, it is a well-known fact that the resale price maintenance of branded 
goods is wholly ineffective as against the larger chain operations. If a manu 
facturer undertakes to fix a price on a nationally advertised brand which is dis 
tasteful to a large chain operation, that chain has the facilities to introduce new 
brands at its own price and the power to advertise them in competition with the 
older established brand. The small independent druggist is often dependent, 
as I have previously pointed out, upon nationally advertised brands and must 
handle them at whatever price is dictated. But the chain store can introduce its 
own brand at a cheaner price and exert all its sales effort on behalf of its own 
brand. Iam sure that plenty of economic testimony could be introduced to the 
effect that resole price maintenance is ineffective in neutralizing certain advantages 
of chain stores. 

Take the practice of loss leaders. It is a complicated subject because the 
question of what is a sle below cost depends upon technical analysis of cost data 


in each case. But the solution of whatever proble mm) esists respecting loss leaders 
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lepends upon a careful analysis of that problem. The solution is not to be found 
in eliminating all competition at the retail level 

It has been suggested by proponents of fair-trade legislation that the policy of 
the Robinson-Patman Act tends to promote price uniformity as between whole- 
salers and retailers and that it is quite consistent with the Robinson-Patman Ac* to 
require price uniformity in sales to consumers What these prononents overlook, 
however, is that the Robinson-Patman \ct does not require or necessarily resu!t in 





price uniformity on any level of distribution The act is aimed at discriminatory 
practices. Historically, I believe, its chief purpose was to wipe out the undue 
advantage of those who gained large quantit. discounts 

In ¢ xplaini ‘the Robinson-Patman amendment, the House committee stated 


This proviso is of great importance, for while it leaves trade and industry free 
from anv restriction of impedime nt to the adoption and use of tmnore economic 


"PSOE VE 


processes of manufacture, methods of sale, and modes of delivery, whe 
they inay be emploved in streams of production or distribution: it also limits the 
use of quantity price differentials to the sphere of actual cost differences. Other- 
wise, such differentials would become instruments of favor and privilege and 
weapons of cor petitive OPPressto , 


But the Robinsor -Patmar \ct made it quite clear that 1 thing in the Aet 


would prevent differentials which make only due allowances for differences in 
the cost of manufacture, sale or delivery resulting from the differing methods or 


h commodities are sold or delivered to purchaser 


quantities in whic 

Thus, it never was intended in the Robinsen-Patman Act that economies result- 
ing from different methods of distribution or greater efficieney in production should 
not be reflected in price differentials. Discriminations based on favoritism were 
prohibited. But price differentials resulting from differences in cost were ex- 
pressiy permitted, 

The opponents of fair trade do not regard price competition on the retail level 
as discriminatory any more than competition on any other level should be regarded 
as discriminatory. All that we ask is that retailers be permitted to pass on to 
consumers the benefits of efficieney and economies in operation. We think that a 
store located in a low-cost neighborhood, paving relatively low rent and taxes, 
maintaining modest display counters and making no effort to put up a “front,” 
should not be required to charge the same price for branded pr mniucts that is 
charged by a faney establishment in the heart of the best shopping district of 
town Arfd even as between stores located in the same shopping district, some 
are simply more efficiently operated than others and can afford to sell at lower 
prices, We claim that it is the essenee of our American compe titive svster that 
the more economical and efficient merchandisers shall be free to pass on their 


{ 





savings to their customers. 


STATEMENT OF Q. ForreEST Waker, Economist, R. H. Macy & Co., Ine 
New York Crry 


Mr. Chairman and members of the committee, my name is Q. Forrest Walker. 
Since 1924 I have been the economist for R. H. Maev & Co., Ine., New York, 
N.Y. IT have devoted a great deal of study to the subject before this committee 
I am submitting this statement on behalf of Macy’s to set forth once again 
Macy's traditional and nationally known opposition to private price fixing and 
support of the consumer’s right to buy what he wants to buy, where he wants to 
buy and at free competitive prices, 

Let me, at the outset, summarize our position: 

First. Private price fixing invariably and inevitably works against consumers. 
Public poliey requires the protection of millions of consumers, not the self-interest 
of a handful of manufacturers and retailers. 

Second. Congress should not apply to interstate commerce the systems of 
private price fixing now permitted under the falsely labeled fair-trade laws 
of 45 States. Giving legal sanction to private price fixing merely spreads an 
economic umbrella over a favored few while the many stand out in the downpour 
of higher prices. 

Third. Under the protection of these laws, before the Schwegmann '! case, 
more and more manufacturers were climbing aboard the price-fixing band wagon, 
The effect of this trend was to hog-tie competition at the retailing level Publie 
policy demands an end to this unhealthy trend and a return to the healthy prin- 
ciple of a competition that sets prices according to consumer demand, and not 
by fiat of manufacturers. 


Schiwegma 
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Fourth. No matter how it may be camouflaged, private price fixing nev: 
benefits consumers by lower prices. On the contrary, price fixing always resu 
in price raising. 

‘ifth. Congress has wisely recognized the need for competition amo; 
producers. Congress should similarly recognize the need for competition 
distribution. 

Sixth. Arguments that price fixing is necessary to protect small-business mi 
are not substantiated by the facts. 

Seventh. Experience demonstrates conclusively that fair-trade laws are not 
fair. They don’t work in the manner claimed any more than prohibition did 
They are unenforceable, if only by reason of the American consumer’s insistence 
on his right to buy at the lowest price he can find. 

Kighth. Fair-trade laws seriously inhibit all retailers and distributors who, like 
Macy’s, make it a cardinal point of business policy to endeavor to offer more 
and better goods at lower prices to more people all the time. 

Ninth. Congress should not surrender, even if it can, its constitutional power 
to regulate commerce among the States by delegating that power to the legis- 
latures of the several States. 

It is ironical, indeed, that in these United States any merchant should have to 
come here to plead for the right to compete for business. We have told our friends 
across the seas that the basic reason for our great industrial might is our freedom to 
show vigor and enterprise in a free and competitive market. We have condemned 
foreign cartels and the vicious price and other restrictions they place upon the 
production and distribution of goods. Yet the bill before this committee proposes 
to legalize price fixing in distribution and make such price fixing binding on all 
distributors within the 45 States having so-called fair-trade legislation. Instead, 
the public interest would be better served by repeal of the Miller-Tydings amend- 
ment to the Sherman antitrust law.? 

Consumers are in no mood for higher prices, artificially maintained by private 
persons for their own advantage. They know thev fare better when these artificial 
restraints are removed. Moreover, they know now as they have never known 
before that price fixing is price raising, and that fair-trade laws are the opposite 
of what they pretend to be. If they could vote on the bill before this committee 
to strengthen price fixing, they would, in our opinion, vote a resounding ‘‘No’’ and 
they would give an almost unanimous ‘‘Yes’’ to any bill to abolish it. 


THE REAL ISSUE UNDERLYING THIS BILL 


The issue here is whether the constitutional power of Congress over interstate 
commerce shall, or shall not, be surrendered to the legislatures of the various 
States, thus giving legal sanction to a system of unregulated and arbitrary private 
price fixing. 

The pleas for such immunity from the antitrust laws does not come from the 
general public. It is promoted by a well-heeled, highly organized, militant, and 
extremely vocal minority of retailers, aided and abetted by a handful of self- 
interested manufacturers. The goal they seek is condemned almost universally 
by private and public authorities of unquestioned competence and integrity. 

Despite the calculated confusion injected into this whole situation by the advo- 
cates of price fixing, the choice now facing Congress is clear. You are asked either 
to deny or to affirm the American belief that this economy can remain healthy and 
progressive Onlv in a climate of competition. The issue is as simple as that. 

About half of what American consumers pay for what they need represents 
manufacturing cost. The other half represents the cost of distribution. We 
hear a great deal about how our country has developed the most abundant econ- 
omy in the world through mass-production techniques. We cannot afford to 
forget for one minute, however, that this strength has come also through evolution 
of the world’s finest distribution methods. Mass production depends upon mass 
sales. Getting more and more things to more and more people depends not only 
on how many things we can make, but whether people can buy them at prices 
they can afford. 

The growth and prosperity of the American economy has been based on the 
belief that better quality at lower prices requires creative vigor and ingenuity all 
along the line. Laws which protect artificially high prices are obviously against 
the interests of consumers. As we see it, they are also against the ultimate inter- 
ests of manufacturers and retailers, because they inevitably end up by restricting 
sales—the large volume that makes low costs and low prices possible. 





2 August 17, 1937 (50 Stat. 673, 693 ch. 690, 15 U. S. C., see. 1). 
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The simple truth is that no group fights for price-fixing privileges except to make 
prices higher than they would be under free and open competition. The power 
to destroy price competition is just as vicious in distribution as it is in production. 
We cannot condemn price fixing in production and sanctify it in the field of 
distribution. 

We at Macy’s have a deep business interest in the full and complete restoration 
of price competition among distributors. It is the basic principle on which our 
business rests. Throughout the 94 vears of our operation, we have tried always 
to give our customers a quid pro quo for cash payment. When manufacturers 
fix our resale prices, our hands are tied. 

An ever-growing number of the articles we must stock and offer for sale fall in 
the price-fixed class. In the short run, of course, we can make more money out 
of the subsidy extracted from the customer who is compelled to pay fixed prices 
and we can further expand our business in our own private brands. But in the 
long run, we face progressive curtailment of our elemental right to seek more 
business by offering our customers lower prices for cash payment. 

We prefer to sell large quantities of merchandise at low prices rather than smal! 
quantities at higher prices. That is the great principle underlying low-cost dis- 
tribution. 

We believe that the manufacturer’s judgment of the most productive and fairest 
retail price is a poor and dangerous substitute for retail prices determined by a 
free and open market. 

We do not believe that the distributive system of the country should be allowed 
to become a mere vending machine under the complete control of producers or 
coercive groups of distributors. 

We have always believed that what is best for the customer is best for Macy’s. 

I do not come here, however, merely to plead the cause of Macy's. The issues 
are vastly more important than the interest of any individual retailer or groups 
of retailers. It is the public interest which is involved. Action is urgently 
needed now to remove a glaring inconsistency in antitrust laws and to correct a 
grievous error in public poliev. That error (the Miller-Tydings amendment 
was not the result of normal legislative process. The circumstances surrounding 
this “rider” to an appropriation bill are notorious. 


THE DOUBLE-TAI OF FAIR TRADI 


The very name ‘‘fair trade” is pure unadulterated deception. 

It has alwavs been considered fair trade for one manufacturer to sell his prod- 
uets at a lower price than other manufacturers, if he can. We are now asked to 
subscribe to the notion that fair trade means exactly the opposite when applied 
to distribution. 

When the price fixers originally pushed for what they called fair-trade laws in 

} 


State legislatures, they claimed that the then existing low level of prices threatened 
them with bankruptey. Now, with handpicked data and so-called impartia! 
‘“survevs’’ thev attempt to convin \lembers of Congress that, after all, these 


laws do not raise prices, but are a great bulwark against inflation. Their patent 
medicine is advertised to reduce fever and raise the temperature. Their panacea 
eures both inflation and deflation. 

The voluminous and objective report of the Federal Trade Commission on 
Resale Price Maintenance submitted to Congress December 13, 1945, presents 
considerable data on the price-raising effects of the laws.3 The gist of the Com- 
mission’s study of this aspect of the question was that prices of the larger distribu- 
tors were increased substantially, and prices of smaller stores in noncompetitive 
areas were reduced somewhat.‘ In the populous centers, it appears that great 
numbers of people had to pay more. 

In January 1949 Fortune Magazine reported the results of its survey which has 
been summarized as follows: ° 

‘lL. A comparison of 117 branded drug ites showed that 35 cost about one-third 
less in Washington, D. C., which has no fair-trade law, than in Maryland, where 
resale price maintenance is legal; 38 cost about one-quarter less, and 29 cost 
one-seventh less. 

$ Report of the Fe jeral Trade Commission on Resale Price Maintenance (submitted to Congress, Decem- 
oer 13, 1945). pt. IT, pp. 575-846. 

* Thid. vii. 

5 Oxenfeldt, Alfred R: Industrial Pricing and Marketing Practices, pp. 426-427, Prentice-Hall, In« 
New York (1951 
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“2. Fifty-four fair-trade drug items cost an average of 16.2 percent more o: 
the east bank of the Mississippi, where fair trade is legal, than on the St. Louis 
side, where it is not.” 

The St. Louis Star Times in the issue of April 18, 1949, compared prices of 
50 identical drug items in ‘‘free trade’? St. Louis and nearby Illinois. These 
items averaged 11.4-percent higher in the nearby fair-trade area of Illinois than 
in St. Louis. 

Studies of the University of Michigan and a number of other investigators ¢ 
all support the general conclusions that in the mass centers of population, the 
fair-trade laws have raised prices substantially. 


THE LOSS LEADERS SMOKE SCREEN 


The smoke screen behind which the price fixers sell this thing called fair trade 
is that so-called loss leaders are destroving the little merchant. Census statisties 
do not support this contention, nor can any support be found in the Dun & Brad- 
street reports on the causés of business fiilures in the retail trades. The smal! 
store is a hardy perennial; and the large stores have no monopoly on merchandising 
aAcCUMmen, 

The members of this ¢ 
leaders, however defined, are not peculiar to the retail trades 

Few, if any, manufacturers producing a line of products can hope to make a 
profit, or even to recover full costs, on each item they produce. But they need 
these products to build up and complete their lines and to make ‘‘traffie’”’ for them 

When the practice of selling below cost is pursued with monopolistic intent or 
effect, there are existing legal remedies applicable alike to manufacturers and 
distributors—including the Robinson-Patman Act which provides that it is 
uniawful to “sell, or contract to sell, goods at unreasonably low prices for the 
purpose of destroying competition or eliminating a competitor.”’ 7 

In Canada, the committee of experts who studied and reeommended abandon- 
ment of resale price fixing were convinced that it was not necessary as a means of 


ommittee are doubtless fully aware that so-called loss 


‘loss leaders 5 


combating whatever evil may arise out of the use of ‘ 

The point of view of the parliamentary committee whieh later recommended 
prohibition of resale price fixing is perhaps best expressed in the testimony of 
Kk. A. MeGregor, former combines commissioner, who said: 

“Even if the loss-leader practice were something that shoul 
surely be no justifieation for drastic measures which 
their goods by even a fraction 


be condemned in 


every instance, there can 
would prevent all dealers from redueing the prices of 
of a cent. 

“The penalty for such an offense, if offense it be, is a severe one 

“It falls not upon the offending merchant but upon the whole community 

“Tt is too heavy a penalty to impose upon the publie because an odd dealer sells 
au odd articie at an odd price. 

“Tt is too costly a premium to pay for insurance against an occasional out- 
break.’’ ® 

Substantially the same point of view was expressed by the British Board of 
Trade in its report entitled “A Statement on Resale Price Maintenance, Being a 
Trade Practice Which Prevents Shopkeepers From Reducing Certain Prices to the 
Public.” © The report showed that the evil had choked distribution to such an 
extent that about 30 percent of all goods bought by consumers in England were 
price-fixed.™ 

It is clear that the so-called loss-leader practice and its alleged evils have been 
grossly exageerated for the sole purpose of providing a smoke screen behind which 
private price-fixing privileges have been sought and obtained. 

You gentlemen must recognize that the loss-leader problem is something very 
different and distinet from what these bills would accomplish. The one has to do 
with the sporadic excesses of competition and the other with the freezing of whole- 


6 Wolff, Reinhold, and Holthausen, Dunean: The Control of Retail Prices under the Fair Trade Laws, 
Dun’s Review, July 1988: Lewis, C. W.: Economie Effects of Price Maintenance in Knoxville, Tenn., 
Journal of Marketing, vol. IV, No. 2, pp. 139-147; Grether, Ewald T.. Experience in California with Fair 
Trade Legislation Restricting Price Cutting, California Law Review, vol. XXIV, No. 6, p. 642 
September 1936). 

715 U.S: C. see. 18 (a). 

5 Resale Price Maintenance, an interim report of the Committee to Study Combines Legislation, King’s 
Printes, Ottawa, Canada, October 1, 1951, pp, 21-22 

* Joint Committee of the Senate and the House of Commons on Combines Legislation, Minutes of Pro- 
ceedings and Evidence, November to December 1951, King’s Printer, Ottawa, Canada, 1951, pp. 400-401, 
821-844. 

1° Presented by the President of the Board of Trade to Parliament by Command of His M ijesty, June 
1951, Cmd, 8274 

" Thid, p. 3, 
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sale and retail margins on identifiable items. To confuse these issues js to fall into 
the trap contrived by the price-fixing pressure groups. 

The talk of threatened bankruptey of the small dealer is a bugaboo. If any 
retailer goes into bankruptcy, it will not be because manufacturers have not been 
allowed to fix his prices. It will more likely be the result of basic economic dist urb- 
ances or the incompetence, inexperience, and inefficiency of the particular mer- 
chant. 

PHI COODWILL” ARGUMENT 


It is argued that the resale price-fixing privilege is needed to protect the owner 
fa brand name It is claimed that if the product is sold to the ultimate consumer 
at less than the price fixed by such owner, the product loses prestige, Is sold in 
smaller quantities, and often completely driven from the market. The property 
richt itt the Lin dwill is said to be damake d or destroved 


It is a strange fact that after more than a generation of debate and numerous 


exhaustive official and private investigations, there is a notable lack of de pendable 
evidence to support the alevatior | ts 193] he port on Resale Price Mainte- 


nance, the Federal Trade Commission states: 

5% The Commission has been at some pains to discover instances of s ich price 
cutting which were sufficiently severe to result in a permanent and material 
reduction of the manufacturer’s volume of business, but without discovering any 
instances in which it could be lv shown that decreased volume was 
primarily due to dealer price cu 

The situation has not changed 

It is known that many of the outstanding branded products have been freely 
and competitively priced over a long period of vears not only without injury to 
the producers’ good will, but with actual accrual to it, because free pricing has 
made possible larger markets of satisfied users. 

By what right should a manufacturer merely because he puts a brand name on 
a loaf of bread, a pair of overalls, a piece of furniture, a tube of toothpaste, or 
any goods in common use, or even a luxury, be entitled to fix the price all the way 


down the line to the consumer? 





The good-will trade-mark argument will not stand up. These fair-trade laws 
pervert the true funetion of a trade-mark Unlike a patent or copyright, there 
is no monopoly privilege inherent in a trade-mark. Its proper and sole function 
is simply to identify the origin of goods. The United States court of appeals, in 


rejectin g this good-will argument, st 

“Therfeonsequences of accepting the argument almost take one’s breath away. 
Itispe ectlyv truet 
anv fair trade act to give such protectio 

‘A patentee is given a monopoly by legal grant But even a patentee, who 


a trade-mark is entitled to protectiot Nor does it require 


can exclude everyone else from making his patented article, cannot control the 
price at which others may sell his articles to consumers the protection given 
to the owner of a trade-mark certainly should not be greater than that given to 
the holder of a legal monopoly, the patente 


WHY COMPULSORY UNIFORM PRICES, WHEN OSTsS VARY 


Price fixing does not and eannot give recognition to the wide differences i 





operating costs in differing retail trades and among distributors in the same trad 
A wealth of evidence on this point has been presented in previous hearings on this 
question. It is strongly emphasized in the findings of all public and private 
authorities which have considered the economics of the fixed resale price. 

It is, therefore, not necessary to expand this record with a mass of statistical 
data about variations in average operating ratios, nor a discussion on the eco- 
nomies of fixed, variable and joint costs and the part they play in competitive 
price making 

We do not compel manufacturers with differing costs to sell at the same price; 
and no good reason has ever been advanced for a different public policy in the 
distribution of goods. 

Under resale price fixing, the judgment of the manufacturer, or the demands 
of highly organized trade groups, is substituted for the forces of retail competition. 
tesale prices are invariably fixed at the high levels deemed satisfactory to full- 
service, higher-cost distributors. No manufacturer can possibly know what is the 
best resale price for each particular distributor 





? Federal Trade Commission, Report on Res 
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When the limited-service distributor must sell the item at the same price as the 
full-service distributor, the consumer has no opportunity to save money by 
foregoing retail services which may not be wanted or needed. The groups 
clamoring for legalized price-fixing probably have avoided reporting to the mem- 
bers of this committee that something more than $350,000,000 of price-fixed 
drug-store items are now sold by food stores. A guaranteed margin of about 30 
percent is realized on such business as compared with a normal margin of about 
14 percent on their food business. Moreover, while sales of these price-fixed 
drug items represent only about 2 percent of their huge sales, they account for 
about 4 percent of their profits. You will not be surprised that retail drug 
stores want to have this ‘unfair’? competition stopped. 

When price-fixing contracts are enforced, you must pay Fifth Avenue prices 
for what you buy even though vou wait on vourself, push a go-cart through the 
crowded aisles, pay cash, and carry home the package from the latest stream- 
lined supermarket—unless, that is, you happen to shop in the free States of Ver- 
mont, Texas, and Missouri, or the District of Columbia. If you shop outside 
these areas, you are just out of luck. 


FIXED RESALE PRICES AND IMPROVED, LOWER COST DISTRIBUTION 


Much has been said and written on the effect of the fixed resale price on dis- 
tributive efficiency and the great obstacle it presents to lower cost distribution. 
The recent British white paper summarizes the matter in this way: 

“Price competition is, in our view, an important factor in the growth of that 
efficiency and economy in the distributive trades to which our terms of reference 
draw specific attention. 

‘We do not consider that we are competent as a committee to identify for each 
trade and product the most economical and efficient methods of distribution, 
nor have we tried to do so. We have already noted that the development of 
distribution methods is a dynamic process in which old barriers are constantly 
being removed and new techniques introduced. These dynamic tendencies are, 
we believe, still present in our economy and there is no reason to suppose that there 
is not still room for further improvement in the distributive system. 

‘In our vicw, therefore, it is essential, if the efficiency of distribution as a whole 
is to be open to continuous improvement, that positive steps should be taken to 
create and maintain conditions in which newcomers are free to enter the field. 
enterprising traders {> introduce new methods and the lower cost or more efficient 
distributors (whoever they may be) given the opportunits to offer to the publie the 
advantages of reduced prices or improved methods.’ 

We believe that is sound p aublic policy, clearly and precisely stated. Except for 
the Miller-Tvdings aberation, it is our national public policy. 


MONOPOLISTIC ASPECTS OF THE “FAIR TRADE’? LAWS 


When Congress passed the Miller-Tydings amendment, it said, in effect, that 
competition for the distribution half of the consumer’s dollar could be destroyed 
lawfully by resale contracts, but that the antitrust laws still required competition 
for the production half of that dollar. 

Novel and strange constructions of the commerce clause have been advocated 
in the past two decades. Nothing more strange has been proposed than the dele- 
gation of power by Congress to the States to determine whether monopolistic 
restraints upon the flow of interstate commerce shall or shall not be permitted 
at the discretion of private parties. Not being a lawyer, I do not presume to 
express an opinion as to whether Congress can constitutionally surrender its 
power over interstate commerce to the State legislatures and thus permit them 
to permit private persons to price-fix, but I am sure that it would be most unwise 
and ought not to be done. 

The Miller-Tydings amendment and each of the so-called fair-trade laws con- 
tain express prohibitions of horizontal agreements ‘‘between producers, or between 
wholesalers, or between retailers’’ as to sale or resale prices. The advocates of 
price fixing widely proclaim that this prohibition provides full and complete pro- 
tection to the consumer. The record is to the contrary. 

The claim that only vertical systems are used is untenable. Experience shows 
that price-fixing systems almost invariably have as their concomitants coercion, 


4 Printers Ink, February 8, 1952, p. 27, “Are Grocers Devoting More Space to Drugs? How much? 
Why?” 

5 Report of the Committee on Resale Price Maintenance, Board of Trade, London, June 1949, Cmd. 7696, 
p. 18 
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espionage, boycotts, black lists, and cut-offs. Price fixing inevitably, especially 
as to enforcement, spreads out horizontally. These systems cannot be operated 
or enforced without concerted action by manufacturers and wholesalers. They 
make tattletales of retailers and create i!] will. 

Under the pressure of trade associations, a leading producer of an item will be 
told that if he does not fix the resale price with a guaranteed selling margin 
satisfactory to the trade, his product will be put under the counter and not offered 
unless the customer asks for it.°. Under this pressure he surrenders, because he 
wants the good will of the fair-trade committee of the trade and the business of 
its members.!? 

The Department of Justice has publicly stated that if it had the money and 
staff to investigate every resale price contract and to proceed with legal action 
where the arrangement goes beyond the statutory authorization, “there would 
be no resale price problem for there would be practically no resale price 
contracts.’” !* 

If retailers engaged in commerce were to meet and agree that they would sell a 
particular identifiable article only at a particular fixed price, the agreement would 
be unlawful under the Federal antitrust statutes and often under similar State 
laws. But if the same result is obtained by means of a single resale contract 
binding nonsigners, which under these bills would bind all retailers in the respective 
States, there would be no need for a conspiratorial meeting. 

If the nonsigner clause can be made legal, a single manufacturer need make no 
more than 45 resale contracts throughout the country and thus control the entire 
distribution machinery for his product in the 45 States. He could do this without 
investing a cent in distribution facilities or taking any of the risks of distribution 
Yet, it is claimed that this svstem, which will coercively bind all retailers whether 
they sign or not, is “permissive and voluntary.” 


RESALE PRICE-FIXING SYSTEMS ARE NOT ENFORCEABLE 


Price-fixing laws are unworkable. No practical means to compel their enfore 
ment are provided and none are feasible. Just as prohibition did, they breed 


evasion, hypocrisy, fraud, and discrimination. Many retailers who want thes 
bilis expect that manufacturers will countenance violations on their part but 
force against the more prominent stores. This is not mere speculation. It is 
backed by the facts and figures of Maey’s experience. 

You have heard much of the so-called price war, but the committee should also 


know something about the discount houses and the cold war which preee led it 
This cold war involved many types of price-fixed items, but what happened in th 
electrical applianee trade will serve as an example. 

When supply caught up with demand at the end of World War II, these ‘dis 


count houses’, especially in the New York area, sold below fair-tra te prices and 
their business flourished. In December 1948 the “discount house’? phenomeno 
and the eyve-winking of price-fixing manufacturers was deseribed and documented 
in four articles (which I ask leave to submit!) entitled “Don’t Discount th 
Discount Houses,” published in Retailing Daily, a leading trade paver ji yy 
household applianee field. Articles appearing in the August and Septemb 


1949, issues of Consumer Reports (also submitted ) demonstrated that sale 


below fixed prices were common and notorious in Baltimore, Boston, Chicago, 
Detroit, Los Angeles, Milwaukee, Philadelphia, Pittsburgh, Portland, sait' Lak > 
Citv, San Francisco, and Seattle. A countrywide tour of a representative of 
MeCall’s Magazine, as reported in the May 1950 issue of Consumer Reports 
showed that price cutting was regularly practiced by dealers in every one of the 
122 cities and towns visited. 

Maey’s experience with General Electric Co. is typical. Macy adhered to the 
prices prescribed by GE up to the spring of 1950. By that time, Macy’s regular 
volume in the sale of appliances (excluding special promotions on price-free mer- 
chandise) had declined 45 to 50 percent from 1947, even though merchandise had 
been scarce in 1947 and was plentiful in 1949 and 1950. Other New York depart- 
ment stores and retailers—small and large-—observing fixed prices were just priced 
out of the market by discount houses and other dealers not observing fixed prices. 

Macy’s shoppings in March 1950 showed that of 10 concerns against whom GE 
had obtained injunctions in 1948, every one was continuing to sell at cut prices 


16 Edwards, Corwin D. Maintaining Competition, McGraw-Hill Book Co., Inc., New York, 1949, p. 72 
footnote 49) 

1 Report of the Federal Trade Commission on Resale Price Maintenance, 1945, pliv 

18 Temnorary National Economic Committee, Investigation of Concentration of Economic Power, 
exhibit No. 2793, Mar. 31, 1941; Report of the Federal Trade Commission on Resale Price Maintenance, 
Dee. 13, 1945, nn. Ix-Iyxi 

1 On file with the committe 
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After repeated complaints to the manufacturer, Maey’s, in March 1950, reduced 
the price on two GE small electrical appliances to test the matter. It thus invited 
a suit which GE brought 

GE then got busy. Within 3 weeks they began about 50 lawsuits, obtaining 
an injunction in nearly every case. But customers continued to buy from the 
“discount houses” at cut prices. 

Despite widespread publicity given to the GE injunction campaign, shoppings 
made by Maey in March, April, and May 1950 revealed that of 436 retail stores 
carrying GE appliances shopped in Manhattan, 76 percent were selling GE appli- 
ances under the fixed price. These shoppings were documented and the findings 
verified under oath in the court proceeding. “Summaries and Analyses of Macy 
Shoppings,”’ an exhibit in the court proceeding, is herewith submitted.’ 

Shoppings made by Gk: itself during the period from June 3 to September 5, 
1950, showed that 48 percent of 189 retail stores shopped in Manhattan, and 76 
percent of 38 retail stores outside Manhattan cut prices—even during the period 
of this well-advertised litigation, 

sv August 1, 1950, Gk had about 100° injunetions During August 1950, 
Macy’s again shopped and found that of 374 retail stores so shopped in) Man- 
hattan, 70 percent were selling below the fixed prices 

Trial of GE’s suit against Macy, at which over 170 witnesses testified, began 
on September 11, 1950, and continued for about 0 weeks thereafter Even dur 
ing the period of the trial, Gk’s own shoppings showed that, despite the issuances 
of over 150 injunctions, the percentage of violations in Manhattan was 44 per- 
cent, and 47 percent in other parts of New York. Shoppings made by Maev’s 
during the trial period of 77 of the largest dealers in electrical appliances in 
Manhattan showed that SI percent were selling GE appliances below fixed 
prices 

Most significant on enforceability of such laws, 70 percent of 90 stores pre 
viously enjoined by GE continued to violate after the injunction order 

The court * stated with respect to Macy's action: 

‘* * * the evidence shows it maintained such prices scrupulously for a 
long period of time, even when the discount houses were ecuttine prices What 
Macey did object to was the ineffective enforcement which allowed the less ¢ 
scientious discount houses to cut prices and thus put Maey at a competitive 
disadvantage, * * * There is no doubt that Maev suffered a real economic 
disadvantage and made the decision to foree the issue by cutting 


plete good faith’? (103 NYS (2d) 440 at 451 


yrices in com 


The trial judge, evidently impressed by GE’s injunction campaign after the 
suit was sterted, granted injunction against Maev, but conditioned the injunc- 
tion upon GE’s continuation of its enforcement activities. Macv’s appealed 
Pending the appeal, shoppings Cisclosed that from January to Mav 1951, of 279 
reteil stores carrying GE appliances, 77 percent sold at cut prices. By this time 
GE had obtained over 200 injunctions After the appeal record wes filed and 
after argument, GE asked the court to Ciscontinue the suit rather than bave the 


record reviewed on the merits. Over Mecy’s objection and its stated willingness 
to have the appeal decided without regerd to the Schwegmann decision, which 
was handed down while the Macy appeel wes pending, discontinuance was al- 
lowed, The injunction against Macy was vecated I 
ment of costs by GE. GE shortly thereefter abanconed its so-called fair trad 
svstem and consented to vacate practically all of the injunctions previously 


obteined. 


and the eourt cirected par 


These facts—and they are a matter of court record— are stated not to impugn 
the good faith of GE in their attempt to enforce their resale prices but to point 
out that if such a powerful, well-finenced and well-organized manufacturer of 
highest repute cannot by injunction and contempt process enforce such a svstem 
no manufacturer can or will; also, thet few retailers discriminated ageinst es was 
Macy can be expected to spend the money required for shoppings, lawyers and 
litigation expenses to protect themselves from snch discrimine tion 


The GE situation was not unique During the same period, the New York 
Supreme Court found that resale price maintenance had broken down in the camera 
and allied photographic fields.*2. Similar situations existed in the cigar, television 


receiver, typewriter, and other fields. 
More recent shoppings by Macy of 212 dealer outlets reputed to have signed 
price-fixing agreements with another electrical manufacturer since the Schweg- 


* On file with the committer 
General Flectric Co. v. R. H. Macy Co., Inc. 199 Misc. 87, 108 NYS (2d) 440 (1951), rev'd 105 NYS 
(2d) 1001 (1951 
LWA NYS (2d) 1001 (1951 
Fogel v. Bolet (194 Mise. 1019 (1949 
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h dealers were selling at less than 


mann case showed that over 70 percent of sue 
fixed prices. 

It must be clear from these facts that the natural laws of supply and demand and 
of human nature to move and buy goods as the fluctuations and exigencies of trad 
require cannot be abrogated or confined by the rigid and artificial barriers of pric 
fixing The natural American instinet for competition will assert itself ‘This 
will happen despite coercion or even the sanctions of injunction, fine, or jail 
sorte nee 


rH SO-CALLED PRIK “WAR 


In Mav 1951 when the Schwegmann decision was handed dov n by the Supreme 
Court, retall and wholesale stocks were hig! Phe great buving splurge of 
December and January had faded away There was powerful consumers’ resi 
ance to high prices The epochal decision brought the first break in a long period 
of generally rising prices. [tf Was not too important in terms of the over-all cost 





of living, but it was at least a rav of hope The decision removed from nonsigner- 
the previous restraint on normal competition Macy Was a nonsigner Henes 
Macy’s cash-price policy could be applied to goods previously regarded as price 
fixed 

I quote Macy's price policy We endeavor to save our stomers at least 6 


percent for cash, except on price-fixed goods.”’ As a result of the Schwegmar 
decision, Macy's was ri juired o make that endeavor good with respect to goods 
no longer lega price-fixed, branded or not Macy's did not pick mer 


few branded items, but reduced by 6 pereent the prices of several thousand 
previously price-fixed items, and so advertised in the newspapers 


For a while the competition was rough on some items. Some prices went tco 
low, but by and large the excesses were soon corrected as thev usually are. 

Price-fixing manufacturers and competitors studiously silent during the vears 
when Macy's was adhering to fixed prices while discount houses were selling in 
large volume at less, then started a furore. Their indignation apparently was not 
so much directed against the price reductions as avainst the advertising of the 
application of Macy's cash-pricing policy to goods formerly price-tixed 


I suppose that if Maev’s had failed to apply its advertised policy, these charce 
Pt PI 





compeititors who na ally dor acy competition would, as they have wu 
successfully done it past, ha rged us with misleading advertising If 
we had not made the 6-percent reduction, they would have been right Instead, 
with a view to challenging and disparaging our cash-pricing policy (as they have 
tried to do at times over short intervals in the past), some of the charge store 
made similar reductions, Thereafier, as is the case where they is no price fixing, 
our prices were deiermined by competition As usually happens, after a time 
prices returned to normal competitive levels. 

In closing, may | remind you of this statement by the late Mr. Justice Hughe 


in the Dr. Miles cas 
“The complainant having sold its product at prices satisfactory to itself, the 
public is entitled to whatever advantages tiav be lerived ft mn Competition in tle 


subse quent traffic 


The overwhelming majority of expert opinion still regards that statement not 
only as good law but good economics and good sense. 

As recently as February 14, 1952, while these hearings were in progress, a 
prominent trade association official, who claims to be in the know, telephoned me 
and said that one of the nonsigner bills ‘‘is in the bag,’’ and advised me in a 
seriousness that instead of appearing mm Opposition, Macy's effort should be 
directed toward advocating what type of fair-trade bill it wants I refuse to 


believe that the opinion of the lobby, however confident, correctly reads the 
eomposite congressional mind 

I repeat that if we are to have competition, then it should not only be at the 
manufacturing level but at every level, and especially at the retail level. If we 
are not to have competition and are to have a planned economy, and planned 
not by the elected representatives of the people but by private trade gro Ips, then 
we should repeal the antitrust laws in their entirety. The need of the times is not 
a further whittling away of e Sherman Act, whether done under the guise « 
amendment of the Federal Trade Commission Act, or otherwise. The Miller 
Tydings Act and the proposed price-fixing bill before vou are at war with the basic 
concept of the antitrust laws The MeGuire bill should be defeated and the 
} 


MillereTydings Act repealed 








Dr. Miles M Compa John D. Park & s ( ! 220 U.§ 
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STATEMENT OF NATIONAL ASSOCIATION OF CONSUMERS IN OPPOSITION 
LEGISLATIVE PROPOSALS FOR RESALE PRICE MAINTENANCE 





For many years organized consumer groups have consistently opposed thi 
practice of resale price maintenance under the protection of Federal and Stat 
enabling acts and have sought to have such acts repealed. 

It is not in the consumer interest to paralyze competitive pricing at the retail 
level regardless of the cost differentials between different types of outlets or sery 
ices rendered. The history of retailing is a record of continuous evolution of new 
forms and new practices to meet changing circumstances, thus widening the area 
of consumer choice with respect to conditions of sale. Resale price maintenance 
establishing uniform prices or setting a floor under prices for particular branded 
articles is contrary to our proudly proclaimed principle of a free competitive 
economy. 

We are told that some retailers or retail groups have used branded items as 
loss leaders, that is to say they have sold these products below net invoice cost 
(for other than emergency reasons) taking advantage of national-brand advertis 
ing by manufacturers for their own promotional purposes 

There is no evidence showing to what extent this practice does, in fact, exist. 
In their study on resale price maintenance published in December 1945, the 
Federal Trade Commission declared that their investigation indicated that even 
when chain stores, department stores, and supermarkets were said to be “‘selling 
below cost,”’ these lower prices ‘‘vielded substantial average gross margins over 
invoice cost of goods in all market areas visited.” 

Unfair promotional practices, such as sales below net invoice costs, cannot be 
properly corrected by creating the inequities and rigidities shown to adhere in 
resale price maintenance as it has developed in this COUNTLY since the early thirties, 
particularly in some categories of consumer goods. 

Unfair discount practices can be controlled through clarification and efficient 
enforcement of the Robinson-Patman Act, provided necessary appropriations 
are made available for the purpose. 

Small retailers with initiative and imagination can meet the mass buving 
advantages of large retail outlets and svstems by such constructive action as 
} 





le consumer interest by 


orming retailer cooperatives, etc., without prejudicing t 
developing a structure of private price control which, in the words of the Depart- 
ment of Justice, has become a cloak for many conspiracies in restraint of trade, 

to be expected from a system of private price fixing unregulated by public 
authority. 


In their investigation of resale price Maintenance practices during the 1930's 
data to 1939 the Federal Trade Commission reporter particularly with respect 
to the drug, toilet goods, and cosmeties fields that the result was apparently to 
raise prices substantially (overa range of 614 to TL perce n the mass-dist ribution 
outlets based on records Some small independents declared their prices had 
come down under resale price Maintenance, ht he vere Mainly relving or 
memory whieh, accordi to the Federal Trade Commission, was likely to be 
effected by the intensive propaganda from the so-called fair-trade associations 

A Dun & Bradstreet survey reported in 1939, and investigation hy private 
Cor! mer Crops d mune ® controversy over Proposals for resale price hatte 
nanee in the District of Columbia 1945-46, showed comparable results It must 


also be remembered that expenses of private State and local ‘fair-trade commit 
tees”’ set up to police these price-fixing arran¢ceme shave also to come out of the 
consumer’s dollar 

One result of resale price maintenance has been to strengthen the development 
of strong cooperating trade associations at various levels, which as the NRA dis- 
closures revealed, is often a prelude to monopoly aetion In many cases, trade 
associations of retailers (as the National Association of Retail Druggists) and of 
Wholesalers have put strong pressure (‘coercion’) on unwilling manufacturers to 
‘“eooperate’’ even to the extent of making identical agreements as those made by 
other manufacturers. Such action not only facilitates perpendicular price fixing 
but. also horizontal agreements in conflict with our expressed poliev. 

The assertion that smali business men will be ruined unless resale price mainte- 
nance is strengthened and even extended by ponsiener clauses hardly seems to be 


borne out by experience in those few States and the District of Columbia which 


er 





so far have been able to resist the pressures for private price agreements. 
As pointed out earlier, unfair practices, when thev exist, should be dealt with 
directly “As a corrective of objec tionable features of price competition,” re- 


ported the Federal Trade Commi siol Ty cember 1945 “resale price maintenance 
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makes no distinction between price competition that is economically unsound or 
is unfairly used in trade and price competition that is economically sound and in 
the public interest because it results in adequate service to the public at prices 
consistent with differences in consumer service rendered by dealers using different 
methods of distribution.” 

At the end of the war there were widespread indications that resale price mainte- 
nance agreements were holding prices at an artifically high level despite the fact 
that a sound economy called for the most imaginative and efficient techniques 
with low costs and prices in moving goods and services from the point of production 
into the hia cas of those who eould tise t} el This is still necessary in the long 
view if we are to take full advantage of our vast productive capacity, avoid 
depressions, and bring about abundance for all 





J. A. Ware & Co., 
Cincinnatt } Ohio, Py hrua / ] Be 195 2 
INTERSTATE COMMERCE COMMITTEE, 
House of Representatives, Washington, D. C. 
GENTLEMEN: This morning, I was quite interested in reading in our local news- 
paper an item to the effect that your committee is considering legislation to 


broaden and strengthen the so-called fair-trade law Permit me to register my 
strenuous objection to any law which permits minimum price fixing. In my 
opinion, there is no justification for artificially controlled prices, particularly at 


levels above the prices at which people would, without such legislation as vou may 
be considering, be willing to sell their products. 

In these days of rising prices and so much lip service to the cause of ‘‘fighting 
inflation,” all of us in this country should welcome opportunities to buy merchan- 
dise at lower prices rather than higher prices, and all the more so when those who 
have such merchandise for sale are willing to sell it voluntarily at the lower price. 

In my opinion, there is no place in the present situation for any legislation on the 
part of Congress, to require people to sell their merchandise at or above certain 
fixed prices 


Moreover, the so-called price wars whict 


h we saw last vear, were in effect quite 


beneficial, not only to the people who bought merchandise at lower prices, but 
also to the people who had such goods to sell and who found their inventories 
quite swollen and out of balance with their normal practice | feel quite sure 
that the vast majority of people were quite pleased to have the so-called fair-trade 
law made ineffective, and any support which you may hear for such laws is 
undoubtedly coming from a definite minority of concerns who simply would find 


it to their own personal advantage to have fixed minimum prices on their products 

In fact, | am surprised that any congressional committee is seriously considering 
reinstating legislation that would prohibit the people of this country from buying 
merchandise at prices which would, voluntarily, be lower than those which the 
legislation are considering would permit 


Very truly yours, 





J. Austin WHITE. 
Mr. Priest. This concludes the hearings on H. R. 5767. The 
hearings have included all witnesses who have asked to testify and a 
number who have been requested to testify. 
There being no further witnesses scheduled, the hearing is concluded 
and the committee is adjourned. 
(Whereupon, at 4 p. m., the hearing was concluded 
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